
hmited services in the industrial park in which it is located'" Specifically, it provides
international 800 service for a telemarketing service center for data processing located in an
mternational Free Trade Zone. In summary, we find no basis at this time to regulate AT&T
as a dominant carrier on any US international route where AT&T is affiliated with a foreign
carrier in the destination market.

C Forbearance

94. As noted above, the most recent data available to the Commission reveals that
there are four mark.ets in which AT&T is the sole facilities-based provider of IMrS.'17 These
markets are: Madagascar, Western Sahara, Chaaos Archipelago, and Wallis and Futuna.
Based on the record developed in this prcx:ceding, we believe that it is appropriate to forbear
from imposing dominant carrier reguIation for IMTS to these countries.

95. Under new Section 10 of the Communications Act of 1934, as added by the
/996 Acr, the Commission must forbear from imposing Illy regulation "in any or some . .
geographic markets" if we determine that: (I) enforcement of such regulation is not necessary
to ensure that n!e:S are just and reasonable or not tmjustly or unreasonably discriminatory; (2)
enforcement of such regulation is not necessary for the protection of consumers; and (3)
forbearance from applYina sw:h provision is consistent with the pUblic interest'" Moreover,
as part of the detmnination, the Commission must also consider whether· forbearance from
enforcing regulation will promote competitive market conditions, including the extent to
which forbearance will enhance competition among providers of telecommunications
services. ,It

96. As to the first two prongs, as mentioned above in Section Ill. B. I., historical
trends suggest the strong possibility that more thIIl one U.S. facilities-based carrier will soon
eoter these four markets. As discussed tJuouahout, such potential competition can ensure that
prices continue to remain just and reasonable, and we believe that it will do so. Indeed, as
also noted above, there is 110 evidence in the record to suggest that there are !lUbstantiai
barriers to entry which impede potential competiton from entering immediately'" We also
note that the tariffed rates to these four locations are not out of line with tariffed rates to
tnternational locations. There are other countries with rates that are higher than or similar to

iI. AT.t T Affiliatioa Letter at I.

See /994 SeclJon 436/ InJunatiOMI DatD, Table E.l, at 2·5.

iI' 47 U.S.C. § 160(0).

47 US.C § l6O(b).

"0 See supra Sections Ill. A. aDd B.
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those fot these countries. 19' Faced with such evidence, therefore, we conclude that dominant
carrier regulation to these four countries is not required to ensure that rates are just and
reasonable or to otherv-ise protect consumers

97 As to the last prong, this Commission bas consistently held that, when the
economic costs of regulation exceed the public interest benefits, the Commission should
reconsider the validity of continuing to impose such regulation on the market. '" The
Commission's most recent data reveal that the actual amount of U.S. billed revenues to each
county is de minimis compared to the overall number of total U.S. billed revenues. ,9] Total
U. S. billed minutes for each of these four routes also account for a tk minimis share of total
U.S. billed minutes'" Collectively, the minutes to these countries account for 0.0025 percent
of total U.S. outgoing minutes. With such small amounts, we believe that we cannot justify
the economic costs of dominant carrier regulation - e. g.. inhibiting innovation in prices or
services, imposition of substantial compliance on parties and administrative costs on the
Commission'" -- for routes with such de minimis traffic.'" In such circumstances, such
regulation can actually impede, rather than promote competitive mark.et conditions, including
deterring competition among providers of telecommunications services. Accordingly, we will
forbear from applying dominant carrier regulation to these four countries.

IV. Conclusion

98. In light of the above, we conclude that AT&T has demonstrated that it lacks
market power in international telecornrnunicatioDS markets and, accordingly, we grant
AT&T' s motion for reclassification as a non-dominant carrier for both IMrS and multi
purpose earth station services. AT&T remains bound, however, by its status as a cornrnon
carrier and by its voluntary commitments in this proceeding, and the CommiSsion remains
committed to enforcing its rules through our investigation and complaint procedures.

99 Our declaration here that AT&T is non-dominant in the provision of
IDternational services on most U.S. international routes, and our forbearance from imposing

." See AT&T Tariff No 27, §§ 241.2.C.1 aDd 24.I2.C6(a)

" See AT&T ReclaJJification Ort/# at 132 aDd 1L9O.

Actual billed revenlleSIO _b COIlIIltY ore: Madapscar ($107,490), Cbalos AJdlipelaco (SI4'.234),
Wallis & FUl\ID& ($4,151) and WeslClII Saban (SI7.00). Su FCC /994 Sec'l()II 436/ 1_,onoJ

CommlUliClJl,ollJ Data (1996), Table E-I.

See supra Section Ill. B I.

See AT&T Reclossification Order at 133.

See e g AT&:T Reply at 6 n.13 ("profilability IS' key issue for came" m decidin& where (aDd how) to

serve")
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dominant carrier requirements on remainmg routes, will have several effects. First, AT&T
....ill be freed from price cap regulation for its residentiallMTS. AT&T will not have to
submit cost support data now required for above-cap mings, or the additional infonnation that
it is now required to submit with tariff filings for new services. Second, AT&T will be
allowed to file tariffs for all of its international services on one days' notice, without
economic or cost support. in the same form as filed by other Ilon-dominant carriers. and the
tariffs will be presumed lawful.'" Third, the Section 214 requirements imposed on AT&T as
a dominant carrier will be eliminated and AT&T will be subject to the Section 214
requirements of non-dominant V.S. international carriers.

100. As a non-dominant or forborne carrier, AT&T will still be subject to regulation
under Title II of the Act. Specifically, Title II requires carriers to offer international services
under rates, terms and conditions that are just, reasonable and not unduly discriminatotY
(Sections 201 and 202), and Title II carriers are subject to the Commission's complaint
process (Sections 206-209). Title II carriers also are required to file tariffs pursuant to our
streamlined tariffing procedures (Sections 203 and 205).

101. We recogoize that the intematiol\al services market is not fully competitive and
that prices for IMTS are high. We beli~, ~ver, that the current imperfectly competitive
market is not the result of AT&T's market position but, rather. stems from structural
problems in the international services market The Commission will continue to consider
issues related to these st:rUetUral problems in both pending and future proceedings. ,"

102. The Commission deleg~ the authority for makiDt the necessary adjustments
to implement this Order to the International Burau, working in conjunction with the
Common Carrier Bureau. This Order will be effective IIpOJl its release.

V. OnleriDl CIa_

10:' According, it is HEREBY ORDERED that AT&T's motion for reclassification
as a non-dominant carrier in V.S. internalional telecommunications markets, including
international message telephone service and multi-purpose earth station services, under Part 61
of the Commission's rules is hereby GRANTED.

104. IT IS FURTHER ORDERED that AT&T sbalI comply with the commitments
in its May 2, 1996 ex pane letter from R. Gerard Salemme. Vice President - Government
Affairs, to William F. Caton, Acting Secretary, Federal Communications Commission, and
which are summarized in this order in Appendix A.

1" StrumIlfUng Order at 1 77.

1M See, e. g.. FOUip Cam., Entry Pending Roc_ideation; Acc(Jllll1ing lime PolicY Stanmenr, Regulation
of Intematiooa! Accounting Rates, CC Docket No. 9G-337, (Phase 0). Second FID'tNu NOlice of Proposcd
RuJcmaJcing, 7 FCC Red 8040 (1992).
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105. IT IS FURTHER ORDERED that this Order \\<ill become effective upon its
release.

FEDERAL COMMUNlCAnONS COMMISSION

William F. Caton
Acting Secretary
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..'.T&T, in its May 2, 1996 er parte lener, states that it commits to the following provisions:

2.

3

Appendix A

STATEMENT OF VOLUNTARY COMMITMENTS
IN MAY 2,1996 AT&T EX PARTE LETTER

For a period ending May 9, 1999, AT&T will maintain its annual average
revenue per minute [ARPM] for international residential calls (equivalent to
basket I price capped services) at or below the 1995 ARPM level including for
the partial year of 1999. Such a determination will be made usilIg the total
revenues and total minutes generated by residential customers using
international switched services. AT&T will report its APRM for 1995 and
ongoing for international residential switched services confidentially to the
Commission on an annual calendar year basis through 1998 and for the partial
year of 1999 detailing the total revenue and total minutes generated. The
purpose of such a report will be for monitoring this commitment Moreover,
AT&T is willing to provide a letter from its external auditors verifying the
ARPM calculation.

In the event of a significant change that substaDtiaJly raises AT&T's
international per minute costs, AT&T may make rate changes that incRase the
international residential switched services annual ARPM above the 1995 level
on not less than five (5) business days notice to the Commissioo prior to
implementing such a rate The notice to the Commission shall be for the
purpose of highlighting this commitment.

For a period ending December 31, 1996, AT&T will maintain rates in effect on
April I. 1996 for customers enroUed in AT&T's True Countty offer (excluding
China). Thereafter, AT&T may raise rates for True Countty; however, if the
rates for this offer increase by more than 5% (excluding China), AT&T
commits to have an offer in place with rates for a customer's selected countty
(excluding ChiDa) discounted I 5% compared to the same basic international
long distance price schedule as in the clUTent True Country offer. This 15%
discounted offer will be available until May 9. 1999.

a AT&T will provide the Commission a quarterly report on its provisioning of
circuits to the cable membership as a whole and separately for AT&T's circuits
for those cable systems in which AT&T is the cable maintenance authority.
AT&T will use a quarterly forecast of circuit activatioo provided by the US
cable owners to plan demand and improve circuit activation intervals. AT&T
\\,ill use these forecasts to establish standard intervals that are intended to
reduce the current provisioning intervals to 15 days for intra-office and 25 days

18002

4.

5

6.

7

for inter-office circuit activation effective July I, 1996. AT&T further agrees
to improve its process and to identify the differences between interconnection
services and cable Slation maintenance authority responsibilities and act in good
faith to reduce provisioning intervals to 7 days for intra-office and 20 days for
inter-office circuit activation no later than October I. 1996. AT&T will
provide this quarterly report for a period of one year ending June 1997. and
will continue to report its performance to the FCC and its cable partners until
the wgeted intervals are achieved and rnaiar.aiacd for two consecutive quarterly
reports. unless AT&T's inability to achieve the intervals is caused by material
inaccuracies in the forecast from other carriers or the actions of a foreign
administration.

b. As to consortium cable systems that land in the US in which AT&T is an
owner. AT&T wiU, for a period ending May 9. 1999. subject to the tenns of
the applicable C&MA. act as a broker for US carrie~ that have been unable to
become owners of international cables to purchase and transfer on an IRU basis
whole-M1U capacity desired by those carriers from the common reserve of the
cable system.

AT&T will provide the dry-side portion of the DACs (that equipment
associated with connections to the domestic US carriers' networks) on an IRU
basis retroactive to the start of service for TAT-I2I13 and TPC-5 at the option
of each US-end owner. The wet-side portion of the DACs (that equipment
associated with counections to the submerged cable system) n:matns the
property of the consortium cable owners.

AT&T will seek competitive bids for the provision of baclchaul facilities used
for submarine cable restoration. Bids will be sought beginning one year before
the expiration of any existing or pending restoration agreement. AT&T's
obligation as cable Slation operator to make space available to successful
bidders is subject to applicable government laws and regulations.

AT&T will form and manage a Western Owners group to foster on-going
discussions concerninB the quality and performance of AT&T' 5 operations at
the cable landing stations and involvement in wet plant (submerged cable and
associated equipment) maintenance and repair. AT&T wiU notify the
Commission of the schedule for the semi-annual meetings of this group. Any
owner may propose a meeting of this group to its chairperson.

AT&T will use its best efforts to achieve a TAT-12 restoration arrangement for
existing capacity. AT&T and PAT have agreed to use their best efforts to
resolve pricing and equipment issues by June 7, 1996.
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9

AT&T "ith the Eastern and WeStern cable owners will eStablish a comminee 10

discuss the long term consortium cable planning configurations for the Pacific
Ocean, Americas, and Atlantic Ocean Regions.

AT&T commits to conform to the disclosure requirements of Section 64.1001.
in accordance ",ith the following inlcrpretation:

a. When an AT&T time-bounded accounting rate has expired without a new
agreement having been approved by the Commission, AT&T will notify the
Commission and the other facilities-bAsed carriers that correspond with the
foreign carrier of the expiration within thiny days after such expiration; and

b. AT&T will notify the ColIllDission and the other facilities-based carriers that
correspond with the foreign carrier of any payment on account (including
payment a the expired rate level) made to the foreign carrier after expiration of
a time-bounded accounting rate and before a new rate bas been bilaterally
agreed and approved by the Commission, within thirty days after payment

C. Absent industry-wide compliance andIor enforcement by the Coounission of
US carrier disclosure obligations consiReDt with the interpretation of Section
64.1001 set forth above, AT&T's commitment will expire on December 31,
1996. .

13

the number of AT&T-led WorldSource SCrvIces bHis "'lth respect to services
provided with equity members of WorldPartners With respect 10 that twelve
month period, AT&1 will also assiSt the Comnussion in the gathenng of public
information about competing bids in the international market for global
seamless services.

For a period ending May 9, 1991, AT&T will provide me Commission with the
name of the purchaser, facility, capacity and price for IRU conve)'ances to
other US carriers Dot affiliated with AT&T within thirty days after the
conveyance.

10 For a period ending May 9, 1999, AT&T coounits to use its best efforts to
establish one minute accounting rate arrangements. Where, despite AT&T's
best effOl1S to do so, AT&T only can achieve a growth based arrangement,
AT&T commits to use its best effOl1S to establish the growth-based thresholds
on aggregate industry traffic volumes. Where, notwithstanding AT&T's best
efforts, AT&T cannot obtain such an agreement and only a growth-based
arrangement based on AT~T's traffic volumes is achievable, AT&T commits
that, at the request of the Coounission, it will provide traffic information for
each settlement period sufficient to detcrDline AT&T's average accounting rate
(i.e" equivalent one-minute accounting rate) under the growth-based
arrangement For all pending waiver requests of AT&T involving growth-based
arrangements or with respect to any other growth-based arrangements the
Commission may identify. AT&T further commits to submit traffic information
for each period sufficient to determine AT&T's average accounting rate,

II. AT&T will tile a circuit status report for calendar year 1997 with respect to
AT&T circuits between the US and its WorldPartners' members on their home
country route.

12, AT&T will file a confidential report, covering the twelve-month period after
the issu.ance of a Commission order on AT&T's Motion for Reclassification, of
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I 1991 1994
iCOUr'ltry US B,lIed AT&T US Billed AT&T

i Revenue Market Share Revenue Market Share
r;'~,oorra $409,740 . 997%, $121.064, 89.5%
;G,~ral,ar 094,837 999% $830.035 ' 74.3%
!:",eC,'''HenSteln $417.459 99,9% $469.815 999%
r...1alta $1883.355 I 99.9%, $2.875.870 , 89,4%
Ar.gola $640.234 I 92.9%1 $1.612.842 1 55.5%
Benin I $517.740 ' 99.9%1 $1.148.213 I 63.5%
Botswana $1.167.9381 90.0%i $1.572,054 63.8%
BurKIn. $835.777 I 100.0%1 $1.151,151 66.5%
Burundi $860.915, 100.0% $1,728,145 80.7%
Cameroor'l $3.633.729 I 93.6%1 $4.928.688 61.1%
Central African Republic $392.126 ' 99.5%1 $830.700 1 57.0%
Chad $411,862 I 100.0%1 $719.946 57.5%
Comoros $36.483 I 96.6%1 $145,534 85.1%
Cote d'ivolre $7.495.819 i 100.0%1 $12.320.591 59.8%
DiJiboutl $1.006.898 98.4%' $892.954 50.5%
Eauatonal Gum,. $105.773 100.0% $188.509 94.2%
Ethiopia $15.548.529 ! 98.8% $18.436.81T 64.7%
Gabon $1.336.482 I 100.0% $1.698.939 61.0%
Guinea $1.237,951 100.0% $2.697.876 84.2%
GUinea-Bissau I $303.358 94.3% $813.5117 59.8%
Lesotho ! $442.428 99.9% $522.242 80.7%
Llberta I $3.248.151 94.2% $6.052.235 79.9%
Libya $985.458 I 99.9% $1.358.569 97.9%
Madagascar $578.026 99.7% $807,490 100.0%
Mal! I $2.913.882 I 99.9% $4.454.956 I 54.8%
MauntlY$ S3C4.a61 99.7% $1.576,345 65.5%
Morocco $8,870,951 99.9% $14,353,226 63.0%
MozambiQue I $723.842 96.3" $1.987,521 48.9%
Name,. I "82.3941 99.9% $1.293,673 99.7%
Niger 1 $1,018,416 I 97.9% $998.282 68. 1"
Rwanda ! $544,049 99.7% $500.797 99.7%
Saint Helena $89,5321 99.7% $205.215 98.3%
Sao Torne and Principe I $119,794/ 93.9% $40.809.904 76.9%
Sierra leone $4.964.007 1 98.8% $8.584,495 71.0%
Somalia $339 ' 100.0% $1.539 99.4'110
Sudan I $3,196.487 i 100.0%1 $2.947,154 57.4'110
SwaZiland I $581,111 ! 99.9'110 $732.493 87.4%
Togo I $1,333.247 100.0'110 $2.006.543 93.7'110
Uganda I $1.385,890 I 100.0% $3.537.251 56.6%
Western Sahara I $24 I 100.0% $17 100.0%
Zaire I $818,261 I 99.9'110 $1,507.726 6.7%
Zimbabwe $3.413.843 ' 99.8'110 $5.353.382 69.9%
Lebanon $8,646.465 98.5% $37.503.447 I 53.4%
Anguilla $2.011,375 I 91.3'110\ $19.376.456 I 97.3%

C"'ba $21.210,237 : 99.9%! $26.823,915 , 91.2%
Grenada $7579.497 90.2%1 $9,5 I 0, 773 78.7%
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Jamaica $110.130.087 93.5% 5176,394.111 785%
Montserrat 51,900,887 92.0% 52.827,637 760%
Saint KItts and NeVIS 55.523,060 91.4% 57.8l4, 723 77.1%
TurkS and Caico5 !slands 52,585.504 93.2% $4.179.917 80.1%
US Vltgln Islands $966.344 9560/ 518.643.100 95.5%
Belize $14.053,645 94.5%, $16.424,422 76.5%
Nicaragua $29.578.758 98.0%, $45.553.404 98.0%
Saint Pierre and MiQuelon $24.450 ' 92.4% $32.899 622%
French GUiana $523.600 90.9% 5619,622 65.9%
Guyana $18,863.267 i 100.0%, $50,202.176 86.9%
Suriname 53.636.054 , 100.0%· $15,195,651 , 80.0%
Afghanistan 5251,945 99.9%. $6.067 . 754%
Bhutan : $97,381 100.0%, 5174. I 26 52.9%
Brunei $621.238 . 98.8%. $1.539.482 • 48.3%

Burma $ I ,609,594 . 100.0% $4.076,051 : 54,7%

Chagos Archelago 1 $0 ' $145,234 100.0%

Laos $64 1.975 i 98.3%1 52.347.942 58.8 'll.
Maldives 1 $287,279 I 99.8%: $289.974 62.9'll.
Nepal $2.851,661 1 99.1%' $4.709,229 ' 62.4'110

Cook Islands I $298,042 I 91.4'1101 5639,1841 67.2'110

Wallis and Futuna I $396 I 100.0%1 $4,851 i 100.0%
Midway Atoll i $46.577 98.6%1 $73.828·1 89.9%
Wake Island 1 $21.826 100.0%1 $1,292 : 99.4'110

Albania $798.581 91.4'1101 52,577.065 i 65.4%

Bulgaria $4,138.676 99.6'1101 $9.039,447 I 55.2%

Poland $73,717 .543 90.2%1 $98.851.658 I 71.3'110

Romania 517,064,859 I 99.6%' $25,248,235 ; 65.0%

USSR IRussia for 19941 I $43.627,650 1 90.5'1101 $115.873.702 : 59.4'110

Yugoslav,a (Serbia for 1994\ 534.816.137 I 99.7%1 521.053.725 I 93.4'110

Anuretlca $8.454 1 98.9%1 $11,317 10.1%
$483,785,042 I , $872,537,021
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Separate Statement SEPARATE STATEMENT OF
of

Commissioner James H. QueUo COMMISSIONER RACHE!ll B. CHONG

Re: MOllon ofA T&T Corp. to ~ DtCi4nti Non·Dornin471t fOT /7Itrmarion4/ SC"llict

Re: MotlOIl of AT&T Corporation 10 be D«/ared Non-Domi1lQ1l1 for butmatiollo/
Services. Report No. DC 96 -

I strongly support this Declaration of Non-Dom.inaJlce for AT&T Corporation
("AT&T") in the provision of international services. This Order complements our
previous declaration of l1On-dollliDance for AT&T in the domestic interexcbange market. I

The key ftnding underlying this Declaration is that AT&T no longer possesses market
power in the international services market or controls bottIeoeck facilities.

By being fOlllld to be "non-dominant" for IMTS, AT&T is now free regulatorily
to do what it has sOu&ht to do as a practical DJatter, that is, compete for customers for
international communications. Reclassifying AT&T as l1On-domiDant will remove the
regulatory stricrures that subjected AT&T, but not its competitofS, to price cap regulation
and more stringent tariffmg and Section 214 requirements. AT&T can DOW compete on
an even footing, without such unnecessary and unproductive regulatory shackles.

I emplwiz.e tlW, although AT&T has made oerraiDvoluntary commitments during
the transition period, we do not fUJd AT&T responsible for any strUCrural or systemic
problelllS that may exist in the IMTS market. This Commission must pursue other
regulatory devices 10 spur competition in the provision of international services.
Continuation of dominant carrier status would accomplish DOthing except inequitably
burdening AT&T. Putsimply, it is unfair to hold AT&T responsible for "problelllS" that
we have not clearly identified. that they did DOl create, ami that they canoot fix.

We are freeing AT&T from outdated constraints to allow it to compete fuUy in the
[MTS marlcet. All existing and potential customers will benefit thereby and for that
public interest reason I am happy to support this item.

MDt~on for Reclassification ot American Telephone and Telegraph
Company as a Non-Dominant Carrier, 11 FCC Red 3271 (1995).
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In declaring AT&T a non.<fominant carrier in the market for international services.
we lift the fmal vestige of dominant carrier regulation that exisu over this company.
TIW decision is consistent with my rqulatory philosophy that competition should tromp
regulation and thar similarly situared competitors should be treated similarly under our
roles.

1 write separately to acknowledge that although this decUion na!TOWS the existing
reguIarory disparity between AT&T and iu competitors, it also recognizes that the market
for international servi= continues to be marred by generic struaural probleau unrelated
to AT&T's market position. The actions we take today will help expedite the tmld
toward full competition. Competition will provide the best solution for tbese struaural
problems. I also believe thar, consistent with Congress' goals enunciated in the 1996
Telecommunications Act, new entranu intO the U.S. international services market. sucb as
the Bell Operating Companies, will provide the optimum solution to reduce high U.S.
internarional caI1ing pri=.

Moreover, just as with our previous dominant carrier recuJatory regime for
AT&T's domestic services, I believe tbat the public interest is ill-served by a regularory
process that builds in delay for one service provider and forces it to show iu hand to iu
competiton before it can introduce new service offerings or rate reductions in the market.
By eliminating tbe longer tariff filing notice period applicable only to AT&T and not iu
competitors, we will help to encourage more price competition in the international servicr.
market. Finally. I believe tbar today's decision is anotber signal of our continuing
steadfast resolve to push for vigorous competition in all foreign telecommunications
markets, and tbat, in time, this procompetitive policy will produce resulu thar solve tbe
ouutanding generic structUral F:eblec:s in tbe world market.
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L INTllODUCTION

1. 011 SepraDber 22, 1993, ATIl.T CoJporatioD (ATeln filed 1 modoo wida Ibis
CoIUlissioa to be 4eclared IICJIHIomiaaar UDder Part 61 of the Commiuina's rvJeI aIJiI
rcplatioas.\ 00 April 24, 1995, ATIl.T filed an GlIIIIrC sulJmjasjog to supplcmeat ud
updaJe its oriPnaJ moIioII. I As expJaiDed below, we fiad dill die record evideoce
demoasuarcs dill AT&T Ial:ts IIIIJbt power in tbe iJItl:neItI:, domesdc, iIIraucIJan&e
market, and ICCOrmngly, we IJUIl its motioD to be reclassified IS 1 aoo-dominaJn carrier
"'ith respect to lbal market.

2. We lIefer c:oasidcrI&ioo of ATelT's request to be recJaaified IS IIOIHIomiIIInt
in its~ of an iDtenIaIioIIal services because dial <:afeIOI)' of aervlca requires 1
diffemIt aaJbt aaalyIis. We abo IlIDOtIIICC our iIItentioa to iDiIiIIe 1 ... proceediDJ to
tOIIaiIIcr wllcclla' our ftIIlIWioa of iDIerae, domeItit, iDtercxdIanp aervlca~ to be
rcexamiDcd in ligbt of our eooclusioos here rcprdlng tbe stale of that IIIIJbt ud our
reclassificatioll of ATIl.T IS 1IOlI-domiJIant.

n. BACKGROUND

A. ne e-,edtIYe Carrier ProceecIiIII

3. Bctw_ 1979 ud 1985, tbe Commlasioa c:oaducted tbe cP"P"'i"m Carrier
p~,' in wbicll it cxamiIIcd 1Iow its rcpIadoas rIIouJd be·.tIptcd to reI1ect ud

I Motion for R«lassiticadoo of American Tc1qlIloDe and TcIqnpb COlIJIIII1y IS 1

NOlI-Dominant Carrier, CC Docket No. 79-252, filed Sepcembcr 22, 1993 (ATIl.T
Motioa).

I fa lIIK Ph:sadatioa in Support of ATIl.T', MociOll for Rec:lassificaIiop IS 1 NoD
demiaIIIt Carrier, CC Doc:bc No. 79-152. filed April 24, 1995 (ATelT April 24,
1995 II filii FiJill&). Bod! tbc~ and die Gl_ submiuioll were put 011

public .alice for COIDIDtlIt. We rcc::dved COIIIJIIeIIb or reply COIlIIIlClItI from tbe
,... IiIIed ia AppeMix A.

, loIjg IIMI Bu"" 0Jrm!nr.. for Omvti'ivc AnIM!! Caaior Sorykca apd
Jlw:tIi'im Aythgripdma 11wefpr, CC Docbt No. 79-252, NoIice of inquiry aM
PIopoIed au , 77 pee 24 301 (19'79); JIinlIlqJon ud Order, IS FCC 2d 1
(1910) fFinI , yd PnIcr); Furtbcr Notice of ProposetIltulcmlkiD&, 84 FCC 2d
445 (1981) (Fudbor NPJIM); Seoood Further Nolicc of Proposed ltulalaking. FCC
12-117,47 Fed. Itcc. 17,301 (1982); Seoood Report IIId Order, 91 FCC 2d 59
(1912); Ontcr 011 Rec:oDsidaaIioo, 93 FCC 2d 54 (1913); Tbird FurtIIa' Notice of
Proporellltulcmaking, 41 Fed. ReI- 21,292 (1913); Tbird Rt:port IIld Order, 41 Fell.

(COJI1iDued.••)

3
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promote the increuiul competitioo in telecommunications mutds. A major purpose of the
COOU!"*i'ive Carrier rulemakiD& was to reduce or eliminate tbe applicition of economic
repIaIioo to new competitive eotnDIS, since IIlICb eutrants would improve martel
pedormaDc:o as rivals to AT&T and other iDcumbeat, IIIOIIOpOly providen of
telecommunications lIllrVices aDd should DOt be viewed as pofeIItiallllOllllpOliltl requiriDc the
same deJree of ClCODOIDic JqUIaIioa.

4. In 1 series of orders, tbe CommisIioa disliDpisbed two kinds of canieR -
those witb DWbt )lOWCI"(~ c:anirft) aDd tboee witboullllUbl )lOWCI" (DOO-dominaut
canim). The COID1IIiuion paduaIIy relaxed its replatioo of IIOlHIomiIlaal carrien becauae
it cooc:Juded tbal IIClIHIolIIiDal carrieII coald DDt clIaqe IlIfCI or CIIPF in pzac:tices dial
coatraveae die requiJemeals fA the CoaunIlllicaliDu AD fA 1934 as ameoded (Act). since
alfecred CWUlIIICIS always bad tbe optioD of lIkin& service from 1 domiDaIIl CIIrier whole
raJa. tenDS IJld CClIIIIIidoa' for iDterae servk:e~ IlIbject to close lCIUtiay by die
CommissioD. The Ccomjss!op COIICIuded. bowevcr, tbal AT&T. as 1 domiDaDt carrier,
should be subject to tbe "run JlUlClPly" fA~ Tide n quIabon.'

5. FifteeD yean 110. in its Baa Bmnrt aDd 0Jdcr, tbe CommissioD deIiDed 1
dominalIr c:anier to be 1 canier tbat "posseue.t IDIJbt JIO'I'CI". oS ID derermiDiIIB wbedJet a
firm possessed IIIIIbl J'OWCI". the Commission focuaed OIl cesWa "ckuly ideaIifiabIe IIIUb:t
fCllUnlS." iDc1udiII& "tbe IIUIIlber IIId siZIc diIIribuIioa of CIClIIIpdina finDs. the lIIIUR of
buriers to eDlIY. and tbe availabilily of reuooably~ service&," IDd wbdher the
fum controI1ed "boa1eaa:t r.cnitiea."' Wdb tespect to die reI8VIIIl martd witbin which to
assess 1 carrier's lIIIJbt power. die ConunissiOII slated in 1 footDote tbat it was treIIiIII aU

'(•..COIIliDued)
Rq. 46,191 (1983); Fourth Report IUd Order, 9S FCC 2d 554 (1983) (fguQh Bcpzrt
IgII 0nIr:t). milled "TAT y FCC. 978 F.2d 727 (D.C. Clf. 1992), llIld.. daIkd,
MO Tr!csrm"piC"km Com y AUT. 113 S. Ct. 3020 (1993); Founh Furtber
NadI:e fA Proposed ltu'anakiac. 96 FCC 2d 1191 (1984); Fiftb RqIort and Order. 98
FCC 2d 1191 (1984) (fjftb Bcpnt lAd 0nW); Sixth RqIort aad Order, 99 FCC 2d
uno (1915), :tII3IIlll lila Tn'nreDD""'irJtkw Cgm y, FCC, 765 F.2d 1186 (D.C.
Clf. 1985) (coUecdvely reIemd to as tbe Cn!ppcCjriyc CaniGr proceedin&).

• rll1l Rqgt apd 0rdGJ. as FCC 2d at 23.

s 1d..1t 20-21. SB _ 47 C.F." t 61.3(0) ("[D]omiDaDt carrier" is defined as a
"c:anier found by tbe Commi.ssiou to have marltet JlOWCI" (1&., power to coauol
prices)").

'ld.
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carrien as siqJe-oulput finDs for pwposea of aDIlysis aDd IbaI I firm's classiIicatioa as
domiJlaDt woul4 apply to all its services.'

6. ID the FUIt km IIld Otdpr, the CommisIioo fOUDd dial •AT&T. iDclucIiJII
its 23 associated teIepbone compaDies and its loaJ tiDes Depu1meat, domiDates tbe
telepbooe IIIIJtel by any mecbod of clusiflCllioo."· The Ccomiujon pve three reasons
supportina rhistindiol. rd, it DOted tbat AT&T COIIlJ'OIJed local acc:eas facilities for over
80 peIa:nl of the natioD's pboae$.' Secood. tbe Ccomissioa found tbal AT&T bad an
'overwlle1miDc" markd sbare of tbe messaae lOll service (MTS) IJld wide area
telecommUDicaliOlls service (WATS) IIII1bt and tbat "tbe powiDa demIIIlI for Joac-disluce
telepboae service and tbe CUIJ'CIIl difficu1ties of eareriDI this IIII1bt . . . c:oafer substaDtial
marbt)lOWCI" upoa AT&T. "'0 'Ibint. the Ccomiqjnn observed tbat AT&T's _ for
priVllfe JiDe serviceI were more tbaII dIirr- limes the combined private JiDe rcveaues of
specialized COIDJDOII c:uriers. II III the rlQl 'cPPd lAd QnIc;r, tbe Commjujon abo IoUDd to
be dominut Western Uaioo, domeIIic satellite eatrien (Domsats), DoauaI raaJe c:arrien.
and misceJlaoeous COlII1DOII canicn (MCCs) tbal rdayed video sipa1s by termbiaI
microwave 1inks. 12 rlllll1y, it fOUDd to be_~ all other resale c:uriers IJld
specialized COIIIlIIOIl c:uriers tbal provide voice IJld daIa services in direct c:ompedtioo witb
esrabJisIIed teIepbone CIlIUm, IJ aad it specific:aIIy IIIIDed MCI Tdecommllllicatioas
CC)JJIOIIlioa (MCI) IDd SouIbem Pacific CommlmAdoN Compuy (I pmIcceuor of Sprillt
CommUllicatioas CoIIIpay. L.P. (SpriDl» as beillllIIIOIII the specia1ized COIIIlIIOIl c:uriers
that it was clusifyinJ as~."

7. ID tbe ComJIIissioa's Fourth kJort IIld Ordq. isiued just before
implemenwioo of the AT&T divesdCure," tbe Commissioo eIaboraIed OIl its def'mitioo of

, ld. It 22 n.55.

• ld. It 22-23.

• ld.1l 23.

10 ld.

"ld.

11 1d.. II U-21.

" 1d.. II 28-30.

If ld. It 28 n.69.

" In 1982, tbe Antitrust Divisioo of the Department of Justice and AT&T IJreed to
(continued... )
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mana power, citing the definitions of Areeda and'l'umec, and of LaDdes and Posner."
Areeda and Tuf1ll:f defme martel power as "the ability to raise prices by Jt:sttictinJ output, "
while Landes and Posner defme il as "the ability to raise and maintain pricc$ above the
competitive level without driviDc away so maay c:ustomers as to make the iDcreasc
unprofitable."17 The CommissiOll also defiDed the n:IevUt product and Jeognpbic martr:ts
that it would apply iD asscssiDJ the martel power of the carriers covered by the {;o!DJlctitjye
!dmcc proceediDJ. II Tbc CoJDJDission fOUDd that, for those carriers, "all iDterstate,
domestic, iDterexcbangc telecommunicatioos services comprise a siDJle relevant product
market with 110 Jt:levaDl submart.ets."1t It IVrtber fOUDd tbat "theJt: is a siDJlc national
relevant pograpbic marbt (1IIC1udiDJ AJisb, Hawaii, Puerto Rico, U.S. Virpl1slaDds, and
other U.S. offsborc poiDts). 0111 The C'ommjpjon stated iD a footnote, however, tbat it was
not coasideriDc iD tbat proceediDa the .......iataIea of Ipplyina tIIis IDIJbt detinitioo in
asscssiD& the IDIJbt power of AT&T. 1taIbIlr, the CoauPissioo left thii ddcrmiDatioa to a
sepamc proc:eedinc.2\ 'lbal same day, the Cootmlssjon issued a DOtice of iDquiJy (NOl) tbat

U(.••cootinucd)
CIlIa' into a COIISCIIl decnle to sctde the Govemme:at', antitruJt suit apiDst AT&T.
Tbr: leGWive settIcmc:IIl wu subsequcIIdy earend, widI modificaIioas, by tbe United
StafeI District COlIn for the DisIriet of Columbia SK Un!rcd $'* y WcsIm!
fjlrsrjr Co.. SS2 F. Supp. 131 (D.D.C. 1982) (NocIificatioB of FiDaI Judpleat or
MFJ>, IIDIIIIIlIlllL MgJJagI Y Ug/lpd SWg. 460 U.S. 1001 (1983) (1PflIOViDI
MFJ); United Stares y AT&T, 569 F. Supp. IOS7 (D.D.C. 1983) (Plan nf
Reorganizadoa), IItlIIIIIlIlllL CaIjfgmia Y UDiIcd SJatcs, 464 U.S. 1013 (1983)
(apprOvinJ Plan of ReorpDizaIion). SK.-uIIJ MicbaeI K. KeIJog, JobIl Tbomc
& Peter W. Huber, Fr4mI TcJec.pmmungtjnps Law 206-248 (1992).

'6 Fgunb R.epon and Order. 95 FCC 2d at 558.

17 Il1.

11 Il1. at 562-75. The carriers identified as covered by the Competitiye Carrier
Proc:ecdinl wen:: MCCs, Domsat, Domsat rescIIen, domestic openIioas of WesterD
Union TeIqnpb Company, domestic services of iDtenIatioaII record carriers and
other~ carriers, itirercxcbanJe carriers aftiJiMed witb exchange teJepbooe
COIIIpIIIiea. specialized CODIIDOD carriers, and temIUiaI Jt:Se!Jen. Il1. at 563 D.23.
MCI and Sprint (tbclI doiDJ business u GTE Sprint) wen: amooc the speciaIWld
common carriers subject to the proceediDg. Sll' ilL at 555 0.2.

" Il1. at 563-64.

20 Il1. at 574-75.

21 Il1. at 563 n.24.
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addressed the issue of asscssiDg AT&T's market power, bul subsequcotly closed that docket
withoul issuiDg an order.'"

B. Subsequent Proc:eecIiDIS

I. AUT Price c., Rcplarioo

8. In 1989, the Commission adopuld a new price cap rqulatoJy rqiJDc for
AT&T that was inteDded to CIICOlII'aF AT&T to provide service more eft"JCicDtly by cappiDJ
rates, not profits.'" Under tIIis sclIeme, AT&T's services were divided iDto tItree basteU:
residential and small business services, 800 toU-free services, and all other business
services.24 1be Commission explained that residentia1 and smaU business services wen:
placed iD a separate basket, "so tbat AT&T willllllt be able to raise prices for dJese services
iD order to lower prices for services that 1arJer business customerS use."2j 10 order further
to protect Jt:SidentiaI customers, the COlIIJIIissioa created scpuale service caleJOries for day,
evening, and DiJhtJweekeocl MTS, and sub,jec:Uld evcninJ and DiJhtJweekaJd eatqorics to an
upward band iDcreasc: of only four pcn:eot per year. 10 additioo, it probibited AT&T from
raisiDg the average Jt:Sidentiai rate per JDinute by more than OIIC percent per year above the
price cap iDdex (PCl).26 Several AT&T services wgeted to IarJe business customers,

n Sll' IAoc-Buo RcCU/atjoD of AlATs Bug I?rupqljr 1ntersIaIe Scryices, CC Docket
No. 83-1147, Notice oflnquiJy, 95 FCC 2d 510 (1983).. 1be Commission closed the
NOt docket iD 1990 011 the basis that fundamental cbaqes iD tbe teJecommunicatioos
iDdustry bad rendered the docbt record stale. UlgJ-Bug Bea"eI;'" of AT&T.
RaPe Domestic IptmIIIC Seryjres. CC Docket No. 83-1147, Older, 5 FCC Red 5411
(1990). Sll' I1Ill Ilcmrnl Rcgu/atjoD of Ccnaia I!asic I"""'mnmupjqriqg
sm;ca, CC Docket No. 86-421, Notice nf Proposed Rltlcma1dJll, 2 FCC Red 645
(1987) (suggestioJ a service-specifIC approacb to streamlininJ tbe J'CIIdation of certain
dominant carrier services); !lrI!:mnl RcguJetjon of Certain Basjc
Telecommunicatiomj Servjccs, CC Docket No. 86-421, Order, 5 FCC Red 5412
(1990) (tenninatinJ the NPRM because fundamental cbanJes iD the
telecommunications industry bad taldered the docket record stale).

23 Nic.J IIId Ryles 0Pmlv Pel" for PomiQIPI Canim, CC Docket No. 87-313,
Rq10rt IDll Older and SecoolI Further Notice nf Proposed Rylemakinc, 4 FCC Red
2873 (1989) (AT&T Price Cap 0nIcr); Emtum, 4 FCC Red 3379 (1989);
Memorandum Opinion and Order on Reconsidentioo, 6 FCC Red 66S (1991) <AI.u
Price Cap Irr.oDsjdmsioD Order)·

.. ATU Price Cap Order, 4 FCC Red al 3051-65.

2S Il1. at 3052.

~ Il1. at 3054, 3060.
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iDcludiD& its Tariff 12, Tariff IS, and Tariff 16 services, were DOl placed under price cap
regulation.27

2. The IDtcrexcbange Competition J>rnrm1jng

9. ID 1990, !be Commission commcoced!be IOleIexcbange Competition
proceediDc to examiDe the state of competition in !be interswe 1ong-disfancc nwtdplace,
and to assess !be efticacy of existing rquWioa in Jiebl of this c:ompetitioo." ID two orders
issued in tbIl JIIOl=dinI in 1991 11III 1993, die CommissioD recopized tbIl interswe
iDterexcbaD&e compctition bad incIeued.19 ID uaessinI die level of lXlIDpCtitioa. !be
Commissioa considered die followina primuy fIcton: (I) demaDd eIuticity; (2) supply
cIuticiry (1IIlI in puticuIIr !be supply capICity of exiJtin& competifon); (3) die mJaOOn.bip
of AT&T's prices to its price cap; (4) AT&T's IIIUbc aban:; (5) re1IIive COSlIbUClURli of
AT&T 11III its compedton; 11III (6) AT&T's me IIIlI resoun:es.JIl 11Ie Commi.ssioa fouDd
tIw business services (except IM10I private line) IIIlI 800 services (except 800 dinlctory
assistance) bid become "subswJtially competitive" 1IIlI. lCCOrdiD&1y, sueamIined its

27 Tariff 12. finI filed in 1987. is a tariff UDder which AT&T intepuea a variety of
sc:panrdy tariffed services into a sin&Ie CODlDd or qJlioa. AT&T bas filed
IIUIDCIOUS Tariff 12 COIIlnCts with !be Commissioa. Tariff IS is a tariff within which
AT&T files "COIIIpCtiIive pric:inc plus" (CPPs) which are desiped 10 med

compeIiIors' offers 10 iDdividIW CIIIIOIDerS. Tariff 16 is a tariff UDder which AT&T
provides services to JOVCI1lIDC'IIf. entities.

.. Cggprlrigp in tbe IpImgtc ""sewn&", Madq:&p!am, CC Dockd No. 90-132.
NoIice of Proposed Ru1ealakiDc. 5 FCC Red 2627 (1990) (lMpcbem r-QlllPC&itjm
NfIM); Reporllllll Order, 6 FCC Red 5880 (1991) fFint "*""clJem Qvnpcritjqg
0BII:l); Order. 6 FCC Red 72SS (Com Car. Bur. 1991); Mtmonadum 0pini0D 11III
Order, 6 FCC Red 7569 (1991); MemonDdum 0piDi0n IIIlI Order. 7 FCC Red 2677
(1992); MemonDdum Opinioa IIIlI Order 011 Recoasidendon. 8 FCC Red 2659
(1993); SecoDd Reporllllll Order. 8 FCC Red 3668 (1993) ($«gp! "*""cbuJce
P'''CliI;' 0nIcr); Memorandum Opinion 11III Order, 8 FCC Red S046 (1993);
MemonDdum Opinioa IIIlI Order 011 Recoasidendon. 10 FCC Red 4562 (1995)
tFe!mIItY 1m....rlpn... Brmptjdrptjop Order) (collectively n:fe:md 10 u!be
1nleJmban... ConlpcIjdgp proceediDc).

2t ~ First IntmJ<:hln... Competition 0nIer IIIlI Soc.ond Intmxdpo&", COIQIKjIitjoo
0nIer.

.. First lmerexchapp Competjlioo OnIer, 6 FCC Red at 5885-92.
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rqulaDon of those AT&T services.II ID anaIyziJII business 11III 800 services. die
Commission did DOl addJess !be relevant product IIIlI JePJDPbie IIIUbc nor wbether AT&T
possessed market power within the relevant marbL52 11Ie Commissioa 1Wlld:

To implcmClll !be rqu1atory cbaDps we adopt 111=. we aeed
DOl addJess wbedJer. in strict economic tenDS. all domeIIic
interswe. iDterexcbaDae services c:ootinue 10 compriIe a sincJe
product marbL Contrary to !be UJ1IIIICIIlS of AT&T ud Mel.
die exisIaJce of oae market does DOl require eiIber tbIl we treat
all services in tbIllIIUbc idcoticaIIy for recuJatory JIUlPOSCS. or
tbIl we fiDd all services in tbIl marta equally compc:Iitive
before adopODr rep1atol}' cbaDps for oae subset of services.
Thus, for example, in !be price cap proceedina. we Idopted
price cap rep1aIioa for matlY. but DOl all. of AT&T's services.
We dJeII divided Iboae services subjcclto price cap rqu.Iadoo
into t1Inle sepuate baskets, in put to avoid cross-subsidiel
betweeu crouPS of services till! we recopized mipt be IUbject
to differin& 1eveIs of compctition. We also did DOl apply
precisely die SatDC rep1aIioa to die services in die t1Inle
baskets."

ID Janu&l}' 1995. die Commission issued aD order till! stn:am1iDed die reguIatioII of AT&T'.
commercial services for small business eustomen.M

II Fiat IprqexcbanCl! Cggmccitjoo On!c;r, 6 FCC Red at 5887; Srfppd !nImx""'"
COQIIlCIitioo 0nIer. 8 FCC Red at 3671. UDder "streamlined" rqulation, AT&T is
allowed 10 file tariffs for dJese services oa fourtcell day.' ootice, IlICb tariffs are
presumed lawful for purposes of advance tariff review, IIIlI AT&T is DOl requinJd to
file cost support with dJese tariffs. Price cap ceiliDp. buds IIIlI rare fIoon do DOl
Ioo&er apply to sueamIined services. £101 Iptmm;hem CqgpcPtjnp On!c;r, 6 FCC
Red at S894; _11m llmwll""""Wbem ("qppcdtjgg On!c;r. 8 FCC Red at 3671.

52 11Ie Ownmi.sioa Slated ODIy till! "subIIaDIia1 demand 11III supply elasticities . . . IimiI
AT&T's ability to exercise marta power...." Id.. at S887.

" £lOIlpterexcban... Comoctjliop On!c;r, 6 FCC Red at S881·82 D.6.

M Rcvjsjons to Price Cap Rulea for AL\T com ,CC Docket No. 93-197, Reporllllll
Order. 10 FCC Red 3009.3014 (1995) wm AUT Price Cap 0nIC!r), We
screamJined rep1atioa of AT&T's commercial services in die SatDC IIWIIICl U

AT&T's business aDd 800 services.
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C. Ell'eets of ReclaDlfyiq AT&T as NOD-lloailiIam

10. As a dominant carrier, AT&T is subject to price cap regulation for
DODstn:amJiDed services, IDd to more spcciIic tariftinc &lid Sectioa 2I4 requirements than
DOD-doalinant carrien. Tbe price ClIp JeguIIIory reeime IJoups AT&T's domestic services
into three baskds &lid requires tbu IIIe weipred avenae of nte& for services within a basbt
remain below die applicable PCI. Four eatqoriea of AT0I:T's services are subjeclto price
cap feI\IIItiorI: (I) resideatiaJ Iooa cIiIIaDce IeIVice (inclucIiDI iDremaaioaaJ Ml'S); (2)
operator services; (3) 800 directory aaisIIDce; IDd (4) IIIIIoJ private-line service. Uadllr
the current lUitfm, requiraqepu, AT&T mlUt, cIqJaadiac 011 die type of tariff u issue, file
a tariff 011 eitber 14, 45 or 120 day.' lIOtice lDsre.d of IIIe ODHIay aotice required of DOn

dominant canien." Taritf. for streamIinlld services mUJt be filed 011 14 days' notice."

I I. AToI:T also is RqUired to obCain IpeCific prior Commiuioa approval in order
to COdnIct a Dew line, edeIld a line, or qdre, leue or opaa uy line. J7 Tbe
CommisIiou bas IiIaptified tbis )lIoceu for AToU.· AToI:T mea u IIBIII "bJaabt"
Sectioa 214 IfIPIicuioa for aD COIIIIrUCtioa pIuaed for IIIe }aI'." AIIy~,
uopluaed project tbat wil1 COlt more diu $2 ml1liaa to CClIISbUCt requires a sepaqte formaJ
appIleujoa." 1be IppIicaduq lllUa iDcJude a ...... rIIowiac bow tbe proposed
coostruetioa will sene IIIe public~. For addldoaaI, UIIpIuaed COlIIlJUcdoa~
UlICIer $2 miIIioa, AToI:T ., file u iaforuqf IIJP'ir*ioD IIIIlIcr wbich tbe Iddidoo is
presumed Iawful.

4
• Nevert 1:1', AToI:T bas DOl Il'lCCived tbe bI1*Iet COIIIpic:lltlaWve b1ubt

Sectioa 214~ IJaated to-~ emien in tbe Cgmpc'Iitjn Carrier
ProcecdiDc·

G
AToI:T abo mlUt obcain SectioD 2141JlP1'OY11 before it ., di.w:oatiaue,

reduce or imJMir 1eIVice...

u Ss 47 C.F.R. I 6I.S8(c).

.. Ss Ii. u I 6I.S8(cX6).

J7 Id. u.. 63.01 11-.
II Id. alII 63.06, 63.02-63.03.

.. Id. al I 63.06.

.. Ss Ii. u I 63.01.

•, ~ Ii. u 163.02-63.03.

'2 Ss Fiar Report Md Qnkr, 85 FCC 2d al 39-40.

OJ 47 C.F.R. I 63.62.
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12. Our declaratiOll bere tbal AT&T is lIOo-ilomioant will bave several effects.
First, AT&T will be freed from price cap regulalion for its residential, operator, 800
directory assistance, &lid ualog privue-Iine services." Second, pursuant to our wiIf filiJl,
rules for 1I00-ilominant carrien, AT&T will be allowed to me wiIf. for all of its domestic
services 011 one day's notice, &lid the wilfs will be presumed lawful." AToI:T will also 110
loDger bave to report or fiJe carrier-ro-carrier COIJtI1IClS." Third, several Sectioa 214
requirements will either be reduced or eliminattwl by declaring AT&T IIOD-dominanl. AT&T
willlUtomaticalJy be authorized to exwad service to any domestic poiDt, &lid to c:onstruet,
acquire, or opente uy tnnsmission llDes, 15 100& 15 it obtains COIIIIDissioa approval for die
use of radio fnlquencies. 41 AToI:T will also oaly bave to report additional ciR:uits to tbe
Commission 011 • semi-lDDual basis." Furtber, requesu to diJcontinue or reduce service will
be deemed IftIIled after 31 days unless • patty or the Commission objects." Fourth, 15 I
DOII-domiDut ClIJ'I'i« DOl subject to price cap regulatioo, AT&T williiOt bave to submit COSI
support data DOW required for above-eap and lJUt-of-band fiJin,s, or the addilional

.. Because we are deferrin& consideration of AT&T's nwbt power iJI iDtemational
martecs, Basket 1 internIlional services will remain uadllr price cap rqulation.

OJ Tariff FjIjoC RcqujremcgCs for NODdomjoanJ Carrim, CC Doctec No. 93-36,
Memorandwn Opinion and Order, 8 FCC Red 6752 (1993) mriff F"l!iuC
Rtgairements On1c;r), miIIIllI Sgutbwegm Bell Cmp y FCC, 43 P.3d lSl5 (D.C.
Cir. 1995); Order 011 Remand, FCC 95-399, al paras. 8-9 (rei. Sc:prember 27, 1995)
<Tariff Filine RAU';"""",," Rcmmd Order); Fin! Rqxrrt IIId Older, as FCC 2d at
31-33.

.. Sr& 47 C.F.R. 1 43.51.

47 47 C.F.R. 1 63.07('),

.. 111. II I 63.07(b).

•• SpccificaIly: (a) AT&T will be RlqlIind to notify all affected custoIIIen in wrilinJ of
the pIuned dilaUinuance. reductioD or imp.umaIt unless tbe CommissioD
authorizelllllOCber form of DOCice iD advaDce; (b) AT&T wiD be required to file with
the Commission an application iDdic:alinc the chance iD service, 011 or after the due
011 wbicb DOCice bas been etvea to all affected customen; (c) tbe applicllioa will be
automatically gruted 011 tbe 31st clay after AT&T fiJes its application with tbe
CommissiOll, unless the ComD1issioo bas ot1Jen.iJe DOlified AT&T. ~ 47 C.F.R.. ,
63.71.
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infOl1Qtion it is DOW required to submit with tariff ftlings for new services'" and services
subject to price caps." Fifth, declaring AT&T non-oominaDt will m\t.ase AT&T from some
annual reportiDc requimnents. including requimnents that it ftle several ARMIS-like n:ports,
an aDDuai fiDaocial n:port. a ckpreciatioo rate repon, an annual rate-Qf-R:lUm n:pon, and a
repon 00 access minutes.'z

13. DeclarinS AT&T lIOIl-dominallt will oct JeI\lOVe AT&T from mgulation. Like
odIU JlOD-domiDant carriers, AT&T will still be subjc:c:c to replatioo under r~ 0 of tbe
Act. Specifically, IIOlH1ominaDt tarrien are required to offer imentate services uadr:r rates,
terms and conditiOllS that are just, reasonable and oct uDduly discriminatory (Sections 201
202), and ooa-dominant carriers are subject fD the Commission's complaint process (Sections
206-2(9). Noo-dominant carriers also are required fD file taritfs pufllWll fD our streIIlIlined
tariIIiDs procedures (SecUons 203, 2OS) and to Jive ootice prior to discootiouance, nlductioo
or impairment of service."

m ATA:rS SUBMISSIONS SEEKING llECLASSlF1CATION AS A NON
DOMINANT CAIUlIER

14. On September 22, 1993, AT&T IiIed its motioo n:que5tiDg that it be
recJusitiecI as a DllII-dominaDt carriec and replafed iD the rame IDIDDl':C as its~
competiton." AT&T stiles tbat it seeb 110 cbaDae iD the Commissioa's JUles, but ooIy to
be reclassified as a noa-domiDaDt canier uadr:r the existin& rules. AT&T states tbat awbt
conditioas have ebaDpd m.m.Dc:aDy siDce it was classified as domiDaDI and tbat it DO Joa&et
meets the criteria for domi""nce we establisbrJcl iD our~ ordeR. Specifically, AT&T
argues that it 110 1onpI' OWIII or CIOIItI1Ib any boaJeDeck faciliIiea." It iUnller argues that its
1arJetI facillties-bued COIIlpCtiton, Mel and SpriDt, are 110 1onpI' "illfutJ" tbat Iaclt
maturity, but rather have biIlioos of dollan iD revenues" aod have enoup readily available

.. Sr& id. at II 61.38, 61.49.

" Sr& ilL. at fI 61.38, 61.41-61.44, 61.49.

sz Sr& id. at II 43.21, 43.22, 43.43.

" AItboup tile ColDmissioII iDstilUted SIR:aID1ined Section 214 discontinuance
pnx:cdIuea for -..domiDanl c:arrien, the Coaunissioo made clear that "[ilf a pc:titioo
fD deoy were filed, we would act aD the pc:titioo prior fD any discootilluance." fjIJl
Rq!mt and Order. 85 FCC 2d at 7-8 0.13.

" AT&T Motioo.

.. lt1. at 7.

,. lt1. at 9-10.
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capacity to consuaiD AT&T's marlcet behavior and thus make monopoly priciD. by AT&T

unprofitable."

15. SUbsequently, on April 24, 1995, AT&T filed an" IlIIU submission
supplementinB and updating materials it previously filed iD suppan of its motioll for
reclassification as a IIOD-OOrDinant carrier. ,. Among otbet thiDgs. AT&T asserts that
teebnoloJical advances. enormous JICltWork capital expc:aditures, and infusions of foreip
capital have given its compeliton sufficient excess <:aJ*:ity fD absorb one-third of AT&T's
switclJed traffic within ninety days, and almost two-thirds witbiD ODe year, with OII1y DlOdest
expense.» AT&T also arpes that customen have more competitive cboices iD every market
segment, and CUstolllefS am taking advantage of these additional choices as evidenced by
their williDgoess to switch carrien."

16. AT&T argues tbal continuing fD regulate it as a dominant carrier imposes
dime! costs 00 carrien and customen, and does not faciIi1atc a competitive marltet for
interSlafe, domestic. iDterexclwJ&e services." AT&T claims that, despite loss of marbt
power, it cootinues fD be subjected fD "bur'lIeIIsoIDe and UDequal" regulatioo that unfairly
advantages its compecifDn and deprives consumers of price teduetioos and imJovative service
offerings. Rqubtion of AT&T as a domiDant carrier, it UJUCS, abo wastt.s Commissioo
resources that instead could be utilized iD areas wbere IqUIatioo may be mcm appropriate.
such as tbe opening up of local ellChange and foreip awteu."

17. On September 21.1995, AT&T filed an" IlIIU Jeaer iD whicb AT&T
specifIeS certain actions that it voluntarily commits to uodenate·to address concems raised iD
the record reprdinc the effects of recJassifYinc AT&T." AT&T maiDtaiDa in its IeUet that
these coacems are "misp1aced" bcaJue "for the most pan" they "have 110 10Iical CO'l\DCCtiOII
to AT&T's IqUIatory cIassificatioD." and. insofv as tbey impIicaIe important policy issues,
"they apply with equal force fD aU interexchange carrien and have nod1ing to do with market

" lt1. at 7-8.

51 AT&T April 24, 1995 til~ FiliDg.

Sf lt1. at 13-19.

.. lt1., Attacbment G, Affidavit of B. Douglas Bembeim and Robert D. Willig at 141.

., AT&T Motion at 16-17.

., lt1. at 17-19.

6J AT&T September 21, 1995 "1lIlI' IeUet from R. Gerard salemme, Vice President 
Government Affain, fD Katb1eeII M.H. WaDman, Chief. CommolI Carrier Bureau,
Federal Commuoicatioos Commissioo (AT&T September 21, 1995 Ili& bI¥ Letter).
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power.·.. NeveJ1be1ess. AT&T sets fonh in tile leaer various voluntary commitments, which
it describes u ·transitiooal provisions,· that are intellded 10 allay tbese concerns, pending tile
Commissioo's review of its current scheme for regulaling interexcbange carriers. ID that
regard, AT&T renews its mquest that the Commission commeoce an examination of tile
interexchanee industry 010 COIlsider whetber appropriale rules for all carriers sbould be
adopted.o.. The commitments AT&T proffers in its Ieaer COIlCCl1l: aDa10g private line
service, 800 directory usislance service, service 10 and from Alaska, Hawaii, and other
rePms subjecllO the Commission's rue iDtegratioo policy, tariff fl1iDgs that would result in
gcocnpbica11y deaverqed rues, tariff filin&s lbal implement changes 10 contr.lCt tariffs that
are adverse 10 customers of Ibosc tariffs, service 10 low-income and otbcr customers, and
resolution of disputes with rescUer customers. Numerous parties fi1ed g IlII1' leaers in
response, whicb are described below."

18. ID respoasc 10 a leaer from the Commoo Carrier Bureau seekinC clarification
of AT&Ts SqJtember 21, 1995 g IIIIIa Ieaa'," AT&T fi1ed aD g IlII1' IeUer on October

.. AT&T SqJtember 21, 1995 Eli; fJIIll Leuer at 1 (emphasis in original).

"IlL.

.. The State of Hawaii September 25, 1995 IlIllIdCleaer from Marc Ilenljb, Squin:,
Saoders & Dempsey, to Wd1iaoI F.Catoa, Acting Secrewy. Federal
CommuIIicatioDI Commission (Hawaii September 25, 1995 Eli; fJIIll Leuer); Ad Hoc
TeJecommUllicalioal Usen Committee September 29, 1995 III IlIdC 1eucr from James
S. Blaszak, LeviDe, Blaszak, Block & BoodIby, to KatbJeea M.H. WaDmao, Chief,
Commoa Carrier Bu_, Fedenl CommIlllic:alioDs Commiuioa (Ad Hoc Committee
SqJtember 29, 1995 Eli; fide Leuer); MCI October 2, 1995 g IlIdCIeaer from
Donald F. Bvans, Vice President - Federal Rqulatory Affairs, 10 W'd1iaoI F. Caton,
Aetinc Secretary, FedeJaI Communications, Commission (MCI October 2, 1995 Eli;
~ Letter); UlC Joint Commenters October 3, 1995 g _Ieaer from CbarIes
D. Cossoo, 10 KatbIeeo M.H. WaDmao, Chid, Common Carrier Bureau, Federal
Communications Commission (LEC Joint Commeoters October 3, 1995 Eli; fide
Leuer); Alaska PUC October 4, 1995 IlIIlIdCIeUer from Don Scbroer, Chairman, 10
Wdliam F. CarDa, Acting Secretary, FedeJaI Communications Commissioo (Alaska
PUC October 4, 1995 Eli; fJIIll Letter); State of AIasb October 4, 1995 g _
Ieaer fJum John W. KaIz, 10 William F. CarDa, Acting Secretary, Federal
CommuIIicaIions Commission (AIasb October 4, 1995 Eli; fJIIll Letter); and
BeUSoutb October 5, 1995 IlIIlII1' Ieaa' from Micbae1 K. ICeDog, KeIlog, Huber,
Hansen, Todd & Evans, P.L.L.C., 10 William F. Caton, Acting Secretary, Federal
Communicatioos Commission (BellSoutb October 5, 1995 Eli; fJIIll Letter).

17 October 4, 1995 Ieaer from Ka1bleen M.H. Wa1Iman, Chief, Common Carrier
Bureau, FedetaI Communications Commission, 10 R. GeranI Salemme, Vice President
• Governmeut Affairs, AT&T Corp. (Wallman October 4, 1995 Leuer).

3284

~

~

~

5, 1995 in which it clarified a number of its voluntary commitments relating 10 its low
income and low-volume safety net plans, tariff fl1iDgs that implement COIltr.lCt tariff changes
that are adverse 10 customers of Ibose tariffs, 800 directory usistaDce and aDa10g private line
services, and dispute resolution guidelines for disputes arising between AT&T and its rescUer
customers.II TRA filed an g IlII1' letter supporting the safeguards (or rescUers that were
described in AT&T's October 5, 1995 giliii' clarification letter."

IV. ANALYSIS

A. Defmition of the Relevant Produd and Geop-apbic: Market and the Standard for
AssessiD& Market Power

19. A dominant carrier is defined as a carrier that possesses martel power, and a
oon-dominam carrier is defJDed u a carrier DOt (ound 10 be dominant (i.e., one that does DOt
possess owtet power).'" AccordinIly, in order 10 determiDe wbedJer AT&T should DOW be
classified u a 1IllII-domiaaDt carrier, we must assess whetber AT&T possesses owtet power.
Preliminary 10 that assessmeat, bowever, we must: (1) ideDIify the relevant product and
geographic markets for assessing AT&T's nwtet power; and (2) determiDc bow to assess
whether, within that market, AT&T bas nwtet power.

20. Witb respect 10 tile definition of the relevllDt marta, AT&T, citing tbe fmldIl
Report and Order, maintains that tile Commission bas repeatedly found that •iDterstate,
domestic, interexchance services0 is tile relevant market for usessinC aD iDterellcbanee
carrier's market power for the purpose of determining whetber. firm should be declared
dominant." AT&T contends that tile Commission must grant AT&Ts mocion if we fmd tbat
AT&T lacks marta power in tile overall market for interstate, domeslic, iDterexcbange
telccommunicatioos services, even if we fmel that AT&T still may have the abiliry 10 cootrol
the price of discrete services within tbe defined owtet.'" Altbougb DO pany specifJCa1ly

II AT&T October 5, 1995 g IIIIK 1elter from R. Gerard Salemme, Vice President
Government Affairs, 10 Katbleen M.H. Wallman, Chief, Commoo Carrier Bureau,
Federal CommUDicalioas Commission (AT&T October 5, 1995 Eli; bI:H: Letter).

.. TRA October 5, 1995 IlIIIIIK 1elter from Emest B. Kelly, m, 10 ICathleeo M.H.
WaDmao, Chid, Common Canier Bureau, Federal Commll1licatioDs Commission
(TRA October 5, 1995 iii fJIIll Letter).

,. 47 C.F.R. It 61.3(0), 61.3(t).

7. AT&T April 24, 1995 Ex fanG FI1iDg at I n.2.

." AT&T September I, 1995 a PIlle letter from R. Gerald Salemme, Vice Pn:sident
Government Affairs, AT&T Corp., 10 William F. Caton, Acting Secreury, Federal
Communications Commission (AT&T September I, 1995 Eli; fIIK Letter).
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disputes AT&T's contentions regarding the relevant mutet and the standard for assessing
mvUt power, numerous panics nonetheless argue tbal AT&T bas the ability to control
prices of discR:Ce services and therefore should not be m::lassified as non-dominant.7)

21. We agree with AT&T tbal in this case we sbould use the "all interstate,
domestic, interexcbange services" owtet defiIIition adopted in the fourth Report and Onkr.
While the Commission bas never explicitly applied the mmet defmition articulated in the
fourth Report and Order to AT&T in the context of the ComDCtitive Canier proceeding,"
we believe tbal it is appropriate to do so here.

22. At, noted above, the Commission swed in the First Rqpt and Order tbal it
was treaIiIlJ all interexellange c:an'ien ass~ fums for PUJJlOSCS of cWsifyin& fums
as domiDaa or_~." '!be CommisIioa affirmed tballJllllOKh in the fSlIIlI!I
Rqpt IJIII 0rcIc!r by IdoptiDc a product marta cIefinitioa of "all iDlenade, domestic,
iDtereltdJuae IerVica ... wid! DO me-. 1IIIJmIJbu."" '!be Commission also there
defined a 'siaale utioIIal reIcvul JCIOJnPbic mubt (lIICludinB AWb, Hawaii, Pueno
Rico, U.S. VUIin 1sIuds, aod other U.S. offsboJe points)...... As DOted above, Ibis
definition was appUed in cIusifyiJlI all of AT&T's oompetiron as _-iIOmiDant carrien.1I

We see 110 basis for defermining wbetber AT&T is IIOIHIominant under a different JIIDdard
than tbal wed for classifym, its competiton.

7J SB, c..a., CNS November 12, 1993 Comments II 9-23; MCI November 12, 1993
COIIIJIIeIItS It 8; l'hoaeTeI Nov~ 12, 1993 CommeoIs 112; BTI. December 3,
1993 Rqlly Commeots II 4-6; CTA June 9, 1995 Commeats It 12-19; Sprint June 30,
1995 Rqlly Comments II 2; MCI October 2, 1995 Ilox~ Letter at 1.

,. ~ foorth R'IIM UK! Order. 95 FCC 2d II 563 n.24 ("Punuant to our Sk:p-by-step
appTOkb in this rulelnakinl, we do not consider here the approprialeness of applying
this marltel definition in assessing the mubt power of AT&r).

n Fml R'!"!Jt IIId Order. as FCC 2d It 22 n.55. '!be COIIIIIIisaion acknowledged tbal
this was a COIIICrVative appTOkb to regulation, and it noted tbal it would address the
issue of the rqulatioa of mu1ti-output carrien ill a future proc:eeding. IlL AItbougb
the Commjqjan~ PJOIIOICd assessm,1IW'Irer power 011 a DWbt-specific
basis, II _1Idopted such an analysis. SB Further NPRM. 84 FCC 2d at 498.
Radler, in die Fwrth Rqxny and Onter. die Commission adopted a broader, single
relevant market defmition. Fourth Rq!on UK! Order. 95 FCC 2d at 563-73.

70 fourth Rqmt and Order. 95 FCC 2d It 564.

.... llL-al 573-75.

11 SB discussion II/RlI at paIU. 6-7.
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23. AD eumination of the supply side of interexcbange services also ads us to
conclude that AT&T's dorninaDce or non-dominance should be eva1ualed in the COIIleXt of
Ibis awtet definition. Substitutability of dem8Dd is geoerally used in the lint instaDce to
define a relevant product market, but supply substilUtability is also a weD-accepted
consideratioa in market definition." In this insraoce, while consumers do not view
residelltia1 and business services, for instance, as substilUtable, it is clear tbal there is no
significant difference between the intercxcbange facilities used to provide these services.
Thus, in ligbt of this supply substilUtablilty, it is reasonable and appropriate to include all
domestic, interstate, interexcbange services in the marlcet for evaluating AT&T's~.
We note tbal the Commission used a similar analysis in assessing the competitive effeeu of
the meqer of AT&T and McCaw CeUular Communications, Inc., a decision tbal was upheld
by the D. C. Circut." Consequently, we believe it is appropriate for us to evaluate AT&T's
mukd power using this definition as weU.

24. Having defined the relevlDl geopapbic and product martd, we also Qlust
determine the standaJd, established by the COIIJIlCilitiye Carrier orden, for -inc whether
a carner possesses maJket power within the relevant nwtet. More specifically, we Qlust
elWlJine whether. under the Compeljtive Carrier decisions, the Coaunission should m::lassify
AT&T as _-doDJinaDt if the m:ord demonsrnItes tbal AT&T lacks IlWkd power in the
ovelll1l relevant product market, even if we find that AT&T bas the ability to c:OIItrol the
price of one or more discrete services; or alternatively whetber, IIIIder the COQIIlCIitiye
CIDim: decisions. the Coaunissioa should retain AT&T's dominant c.lusilicltioa if we flDd
tbal AT&T bas the ability to control the price of ('lie or more discrete services withiD the
relevant madcet. evc:a if AT&T 1acks maJket power in the overall iDlenwe, domestic,
interexcbange martd.

2S. The Commission bas never definitively concluded. either in its IVies or in the
Compr.tjtiyc Carrier orden, that a carrier must demonstntc that it lacks the ability to c:oatrol
the price of every senice tbal it provides in the relevant owtet before the Commission caa
classify tbal carrier as lIOlI-dolDiIIant. Indeed, Section 61.3(0) of our regulatioos swes only
tbala dominant carrier is defmed as a 'carrier found by the Commission to have martel
power (i.e., the power to coatrol prices).' We believe, in light of the evidence in this case
and !be state of competition in today's inlerstaIe, domestic, interexcbange telecommullications

" ~. c..a., WIlliam M. LaDdes & RicbaJd A. Posner, Mamt Power in Amitnu&
c... 94 Harv. L. Rev. 937, 945 (1981). -

.. Cnjg 0 McCaw and Americaa TeJcpboge lAd TeJemph CoqpnY. MemonudwD
Opinion and Order, 9 FCC Red 5836,5845-48 (1994), 1lrJj. IIIb JIllIIL. SE
Commugiqtiogs IF Y FCC, 56 F.3d 1484 (D.C. Cir. 1995); _11m Apptiqtjgp
of A"'C9'lI1pc AT&T Corp and PacifIC TeJrmm Ipc, for Transfer qf CommI of
A1."9111 IF from Pacific Te/rmm IDe, to AT&T Cmp.. P"1Ie Nos. W-P-C-7037,
6520, Order and Autborization, FCC 95-334, at plID. 48 (rei. ADJ. 2. 1995).
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market. we should assess whether AT&T bas I1IIJtet power by considering whether AT&T
bas the ability to control price with respect to the overall relevant 11IIJtet.

26. As our analysis below dcmOll$b'l.te5, AT&T docs DOt have the ability
unilalerally 10 CODlJ'01 prices in the overall iDterswc, domestic, intcrcxcbangc martcet." The
record iDdicaIes tIW, 10 the extcut AT&T has the ability 10 control price at all, it is oo1y with
respect to specific service scpICIItS tIW~ citbcr '" IlliDimilIO the overall interswc,
domaIic, intcrcxchanae marbt, or~ exposed to incrcasm, competition so U DOl 10
mlterialJy affect the ovenlI owtct. As our Iptcgy;bpnae eompetjtjqn orders and the
evidence in this cue iodicaIe, most major secmcau of the~ nwbt~ subject
10 subllaotial compclitioo today, and the vast~ of iotercxcbaogc services and
lJUIIdioos lie IlIbjcet to IUbIlaucial competition. .Acconliogly, we believe tIW assessing
AT&T's owbl power by an ·aU-services· IlaodIrd (i.e., rcquiriug AT&T 10 CSIabIisb tIW
it Iacb the ability 10 control price in aU service 1CgIIICDIS), would result in a situation where
the ccooomic: cost of regulation outWeighs its public bcoefits.

27. The cost of domioaor carric:r rcguJaIioo of AT&T in this context includes
inhibiting AT&T front quietly ioIroducio& new services and front quic:tJy rcspoodiog 10 new
offerings by its rivals. TbiJ ocam because of the longer tariff notice requirements imposed
00 AT&T, wbicb aJJow AT&T's competitors lO respond 10 AT&T tariff fiJiop c:ovcrio& new
services and pnIlDOCioos _ before AT&T's tariffs become effective. The longer notice
mquimuenra impoIed 00 AT&T thus also reduce the ioccIIIive for AT&T to ioitIate price
rcductioos. 10 addition, to the CXteIIt AT&T WClt' 10 ioitiare suc;h 1IIaIqics, AT&T's
compcUlOn could use the regulatory process 10 deJay, and c:oosequcmJy, ultimately thwart
AT&T's stJalCCies. FurtbcnDorc, such regulatioo impotes compliance costs 00 AT&T and
administrative COlIS 00 the Commission. Aa:ordJoaly, we believe tIW in order to promote
continued aJIIIpctitioo in the ioIenwe, iotercxcbaoge owbl. and to avoid applym,
regulation .,bose costs outWeiIb ifJ bcoefiU, it is IflPRJPriate to ISICA wbcthcr AT&T
possesses owbl power DOt under an aU-services approICh, but rather 00 the basis of
wbcthcr AT&T possessea nwbt power in the overall relevant owtct.

28. We m:opizc tIW there~ instances wbcrc the Commission bas made
statements tIW could be viewed u suQCSliol tIW the Co!gpctitjve Carrier regime
contemplates an aU-services approach to assessing a carrier's martet power. One such
statement occurs in a footaote to the Fiat Report 11M! Order, wbcrc the Commission swed
that •carriers lie eJiIibIe for streamlined rcguIaIOry pI'OCCCktrcs only if they ~ DOt dominant
in the provision of any scrviees.·12 Because the ooIy carriers eligible for strcamJincd
treaII1leOt II thai time wen DOO-dominant carriers, it could be argued t1W, by this SIaIemeDI,

II SrlC" iDfa Section IV.8.

12 CUlt Rcpon apd Order, 8S FCC 2d II 22 D.SS.
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the Commission expressed an intention thai carrien should be eligible for DOn-dominant
status only if they were not dominant in any service.

29. Also, in the Competitive Canier Further NPRM. the Commission stated tIW
the .pl2CticaJ rcsuIt of . .. [its] conservative methodological approach [in the Fiat Bmnn
and Order] wu 10 remove some unnecessary regu1alOry burdens from rcsaJc carrien, but
only if those canien were also not dominant in the provision of any other communications
service.·o The Commissioo also there stated thai, under the Fjat Rmort and Order,

it is apparent tIW a carrier may be classified u dominant in a
marbt even if it bas ooIy IimiUld marla:t power in tIW 1IIlIIket,
and fleeting market power at t1W. In such a cue the costs
resulting from the imposition of regulation may be significantly
grcaIcr than the benefits for coosumcrs, if any, from tIW
rcguIatioo. II

In another proceeding reganliog spectrum allocatioo, the Commission stared in a fllOtJl<*
that "Ii]n the Cpm_ye Carrier rulemakiog we gcocrally treated all canien u single
outpUt firms. Thus, firms tIW~ dominant in one service were treated u dominant for all
services.·as Finally, in the Notice of Inquiry in the AT&T Lone-Run ReJu!aljop proceeding,
the Commission stared:

ImpleoJeoCaDoo of aJtemaIivc rcgu1alDJy pJlICIices in
c9!!JIl"W Canicr Rnlcnpklnr wu Iimittld lO cirriers Iactioc
market power. It may he tIW we can 100k to marla:t fon:es 10

cbcct all of AT&T's rates and, thereby, its facilities decisions
ooIy if AT&T Iacb market power in aU of its services.
However . . . . [a] combination of owbl forces and rcgu1alioo
of some: of AT&T's services may make it desirable 10
implement a1temaIive regulation of other AT&T services before
AT&T lacks marla:t power in aU of its services."

o Fuaber NPRM. 84 FCC 2d II 498.

II IlL at 499.

as Amm!megl of Parts 2 21 87. apd 90 of !be CommiMjpp's Rnles to AJJogt'C
Sgocgum for and to 'ehU'" Olher Rna IDd Njcin pntaigjpr 10 !be l1Jc of
Radjo in DjRjpl Tmniptjm S""., for tho Pmyisiog qf pjcjtaI p.mllni£'tinN

smDa, Geocra1 DocUt No. 79-188, Fiat ItqIort and Order. 86 FCC 2d 360. 388

n.3O (1981).

.. Long-Rnn ReJuIatjop of AT&T's RePs DomeIIjc Intmtalc Services. CC Dockd No.
83-1147, Notice of Inquiry, 95 FCC 2d SIO, S32-33 (1983).
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30. We conclude that \be fo~going statcmeuts. none of which is codified in \be
ConuniJsioll's rules. do DOl constitute an WlCOdified rule permittiug us to classify AT&T as
OO/I-dominaat only if we ftnd that AT&T Iacb \be ability to contrOl \be price of every
tariffed service in \be ~levant product martd. In McEbqy EIectmnjg Com v fCC. \be
D.C. Circuit stated that \be Commission's rules must be Slated cJeatly.17 In light of \be
court's reasoaing in~, we believe that tile CommissiOll'S statements in CQmpc@iye
CID:im: de3cribed above ale insufficient to establisb I clear rule pursuant to which AT&T
was provided DOlice that it must satisfy an aU-services standard in order to be classified as
OO/I-dominant. MORlOVef. we do 110\ believe that JancuaIe in otber proceedings that may be
vietved as clwacterizine tile CQllll¥#tjve CmiGr standanI as an aU-services staJldanf is
binding as I matter of law. It is 1\ most I policy with which. for \be reasons diacussed
below.U we do DOl now qRle.

31. We 1IOte. bowever, that, eveallSUlJlin& that \be Commissioo's various
mereaces to an aU-services standard w~ sufficieut to constitute eitber I poIicy or I rule
promuIpred UDder Competitive Cmjq, we believe that \be facts of this case warrant either I
deputu~ from that policy or I waiver of that rule.

32. It is weU-elllb1isbed that \be COlDIIIUsioa may depan from prior policiea as
100& as it provides I reasoaed expl'''''tjop for cIoinc 10.· Tbe Commisaioa M!I'isteDtly bas
stated tIIIt wllea \be ecooomic aIstS of repladoa exceed \be public iIIIenlIl benefits, tile
Commissioll sltouJd II:ICOlISid« tile validity of coatiaum, to impose auch repladoa 011 tile
martel." At tile time we iasued tile YU8 Rcpprt apd Qnfr;r, A'I:&T COIdIOIIed bouIenecIt
facilities and was vinuaUy tile oaIy IUJlPIier of iDteIadIaDae RlVicea. Thus, tmder 1981
nwbt CODditioaa, AT&T'. IIIIJbt power in ooe sepJeIIt of tile marlrd could have
dramatically affocted tile performance of aU marbt qmeats. As ezpIained beJow, however,
\be interexcbange nwbt enjoys IlIbstamiaI competitioo today. Bvea thoII&b AT&T may be

., 990 f.2d 1351, 1351-1362 (D.C. Cit. 1993);~ NQ TeJcmmmugicalions COJPx.....a:c. 57 F.3d 1136, 1141-42 (D.C. Cit. 1995).

II S« iDtia para. 32.
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,able to control \be price of a small number of services. as we discuss below, \be vast
majority of interexcbange services and l1UsICtioos ale subject to aubstaDtiaI competitioo."
Moreover. as a result of divestilU~. AT&T 110 longer owns bottIeoeck local access facilities.
Thus, we believe \bat assessing market power by an all-services standard witbiD the context
of today's inte~xCbangemartet would ~sult in a situation wbere tile economic cost of
~gulation would outweigh its public benefits. Under such regulation. AT&T would be
subject to excessive ~gulatDry costs and would be hindered in its ability to respond to moves
by its competitors. As a ~sult of \be longer tariff DOIice requimneats imposed 011 AT&T,
AT&T would have less incentive and ability to initiate pro-competitive suateeies. To tbe
extent AT&T w~ to initiale such strategies, AT&T's competiton could use tile regulatory
process to delay, and consequently, ultimately thwart AT&T's strarqies. Accordingly, even
if it could be demoostrated \bat \be Compecjtjve Caajer cases esaabIiIb a policy tIIIt lavon
an aU-services approach to assessing nwtet power, we believe, for tile reasons articulated
above. \bat it is appropriate to depart from that policy in this case.

33. It also is weU-estab1isbcd that \be Commission bas authority to waive iu rules
if the~ is good cause to do so. f2 In order to justify I waiver, tile Commissioa must find that
application of generally applicable rules would DOl be in the public i.ateleR in tile patticuIar
circumstances under coosidel2lioo. n The Commission, in waivinJ the rule, •must explain
why deviation [from tile rule] beUer serves tile public intereat and articulate tile tIIbDe of tile
special circumstances to p~eat discriminatoty appIicaIiOD and to put future putics 011 IIOtice
as to its operation.·M In tile pn:aent siIuatioa, if an aU-servioea I'IIIc did exist, we believe
good cause exists to waive it in light of AT&T's position in the .intenrate, domestic,
iote~xcbange DWbt and \be facts of this case. Specilically, our auJysis below
demoll$U3tes that to \be extent AT&T possesses any IlWbt power 11 all, it is 0D\y with
~spect to specific service segments that ale either lID IIliDimiI reIIlive to \be overall
interstate. domestic. iote~xchange martel, or exposed to incR:asiDJ competition so as to DOl
materially affect the overall nwbt. We beIieve that, in such a sltualioo, the aIstS of
continuing to subject all of AT&T's ioterstare, domestic, in~cbanp aervices to domiDaat
canier replalioo, outweigh \be benefits of that rquIadoo. The costs of tile doatinaDt carrier
regulation of AT&T include iohibiWJg AT&T from either quickly iDIroduciDc new servic:ea
or ~spoodingquicIdy to new offerings by iu rivals. In additiOll, aucb reguJatjop imposes
compliance costs 011 AT&T and administtalive costs 011 \be Conunission. 1bese costs,
especially when viewed in lilbt of tile voIuotary oommitmen\$ mIde by AT&T to aJleviate
concerns with respect to specific services. persuade us that tile public iDtm:st would be beUer

" .SK iDfD Sectioo IV.B.2.

" 47 C.F.R. I 1.3.

n NortbeaS! Cellular Tel Co, y, fCC, 897 F.2d 1164, 1166 (D.C. Cir. 1990); l¥AIT
Radio v fCC, 418 f.2d 11S3, 11S9 (D.C. Cir. 1969).

.. NoJtbeasI Cellular, 897 F.2d It 1166.
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prtlCClCdiDl, we decline that sugge5tion. We DOfe, IJIOn:ovcr, tbIl AT&T's volUDWy
COIIIIIlitmelIt lie iataIded to serve as "tnulSitiODal" IlI3D£CDICDlS that will address the
concems raised by tbesc parties iII the sbort NIl. We believe thal1hese voluarary
COIIIIIlitmelIt proffered by AT&T may alk:viaIe these policy coaccrns duriDc this period of
regulatory traDSilion. We, tberefore, accepl all of ATcl:T's COIIIDIianCl1U, and order' AT&T's
compliaDce with those commitmcDts. We DOte tJw ATcl:T's failure to comply widl its
commitmelllS may result in the imposition of fmes or fodeitures upOII AT&T (pursuant to
Section S03(b) of t,be Act) or • revocatiOD of its radio lli:eoses (pursuant to ScctiODs 312(1) of
the Act)." In Bdditioo, we will Ieject as unreasonable 011 its face any tariff fUiD& that
contraveaes ATcl:T's commitmeats."

38. In this ICdioa we assess wbetber ATcl:T~ markr:t power in the overall
intentlte, domesIic. iDteIexchaDp DWbt. ApplyiDJ wcU-1CCCpUCl priJIciples of aDtiUust
analysis, !be foUowinc disawioo firsr fOCU5CS OIl: (I) ATcl:1s martd sbare; (2) the supply
elasticity of the mart«; (3) lbe deIlJaDd c1asticity of ATcl:T's customerl; and {4} AT&T's
cost SU\lCtUft, sia IIld resouttlCl. Our malysis of ATcl:T's DJadrd power thus bcIiDs with
an .ssessmcnt of tbcIc p:oenJ chuactcristic:s of !be inrenlIIe, domesIic,~
mubt." We lbeD Iddreas lfIIIIIIaIIS raised by CllIIlIDClIterI t1IIll ATcl:T has the ability to
cooIJOl the price of specific services widDn the ovcnIJ reIevul -.bl. ne;...,. we
address rdme to: (1) AT&T's resideaIial servica pric:inc; (2) ATcl:T's business mel 800
toU-free services; (3) AT&T's operator and caDing card services; (4) AT&T's anaJos private

served by waiving any all-services rule iII cJassifyiIlg AT&T rather than by applying it.
AaonliDgly, we conclude that there would be good cause to waive sucb a rule if it aaualJy
were in place.

34. Accordiogly, we fiod tbat lbe appropriate relevant product aad gcograpbic
owtet for assessing wbetber AT&T posse5SIlS IIW'ket power, for purposes of the
CODJllClitive Carrier proceeding, is lbe iIlterstate, domestic,~
IeJecommIlllicltioas services 1IW'ket. MonlOVa", we COIICIudc tJw we sbould assess wbetber
AT&T bas nwtec power iII tJw reIevut IIW'ket by COIISideriJlg wbetber AT&T~
owtet power iII the ovlftll marbt for iDIersWe, domeslic, interexebange seMces.

B. ClulifkatioD of ATAT

I. SJiJIIIIIIn

3S. In thiI aeccioD we CODclude tbIt ATcl:T bas cIealoaIInIed tJw it sbouJd be
recJassified as DOD-domiDaDI ill die ovaall iDtenlate. domeaIic.~
IeJecommullicadoas nwtec. In auessiDJ wbetber die record IUJlPOIU IIICb reclasaificatioD,
we fiTsI address wbetber AT&T pouesaes marbt power ill die ownJ1 iDrenWe. domestic,
iDtefexcbance 1IW'ket. Baaed 011 thiI malysiJ, we coacIude tbIt. while die Jooc-diJIIDCC
marteIpIat:e is IIOl perfectly c:ompedIive, AT&T JIllidIer poaeaes DOl" can IIIIiIatenlly
exercise nwtet power witJDD the iDIenWe, domeslic. iIIIerexcJJID&e marbt taken as 1

wbole.

2. A,CN9J!MI of ATAT's MaJtct Power

36. After fiDdiD& tbat ATcl:T Iacb awt« power in the reJevaDt awtd, we tIleD
consider eenaia issues raised ill die record reprdiD& dfeccs of recJasaifyiag ATcl:T as DOD

dominant. We coacIude, for reuoas civeD bereiD, that DODe of die issues raised wUDDIS 1

fmding tbIl AT&T properly is classified as domiDaDl UIlder our Cr1JIIJrtitiY" Cvriw rqime.
Rather, we fipd tJw die record IIJPPOrU ftlCIasaifyjDa AT&T as~ ill die ovlftll,
intenWe, domeslic, interexcbance marte.t, and COIIClude 1bat we sbould JI'lIIl AT&T's
rn<Jtion to be reclassified as IIOD-dominant in tJw awt«.

37. We IIOle tbIl this determination is IIOl baed upOII the volulllal'y commillllellts
offered by ATcl:T ill its Seplcmber 21, 1995 EI~ Leaer (as clarified iII its OCtober S,
1995 I!a bd5 J..dSa'). but 011 tile ecaDOlDiciDfonDaliOD ill this record reprdiD& AT&T's
positiOD ill tIlelMnll reIevul marte.t. In additioa, we apee widl ATcl:T tbIt 1 DUlIIber of
the coacems raised by raeIlers and other pIniea in this proc:eedina _ IIOl bued OIl claims
tbIl ATcl:T COIIIiaueI to possess market power ill die JdevaIlI aeopapbic and product
nwbt. As IIllIed It cIitfeIeDt poiDts ill tbiJ Older, we also aane with AT&T aDd TRA that
we sbould~ 1 proceecIiJII to comider wbetber. ill Jigbt of OUT coacIusiOD thal
AT&T is DIlt dominaJJt ill this market, modiIicatioDs to our existing rqulalory scbeme for
inten=xcbance c:arricn will Idvancc our public iDteR:st lOlIs more effectively. To the extelIt
that parties arc sugesliDe thal, CVCIl if we coac1ude thal AT&T is DO Iooger dominant, we
should defer granting ATcl:T's motion until we have completed this industry-wide
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os SC& 47 U.S.C. It S03(b) aad 312(1); 'kY9'i"imJ of die J.jq:nw of Pus Won! IIIC.,
76 FCC 2d 46S (1980>, ami ...... PIa Word. IDe y. FCC, 673 F.2d 1363
(D.C. Cit. 1982) (COCIIIDOII carrier Iic:eose revoked based on carrier's debbcmc
misrepreseatation to lbe Commissioa).

.. In its Seplember 21, 1995 ~ IlI* teaer, ATcl:T states that it "ackDowledaes that
CODIravelllioo of the tenns of thiI leaer coukI be CODSidered by the Commission in
detmDiIIiDI wbetber the applicable tariff~ are reasooable." AT&T SeplCIIIber
2I. 1995 1lI bJ:lC Letlc:r It 3. We iJItapftt this puacnpb as ATcl:T'.
acJmow1edpDeDl thal. if it fi1es 1 tariff that CODttaveDllS any of die COIIIJIlitmeuts
cootaiaed ill thiI letter. the Commission tall COIIsider this COlIlnventioll ill
deterJDiDiDlwbetber the tariff is~ 011 its flIcc aDd can~ 011 the basis that
it COIIIIa_ 1 COIIIlIIitmeIIt.

'" ~ PbIllip B. AIeeda, Helbert BovCllkalllpl-& JobD L. Solow, UA ApIitrust Uw: An
AnIJyajs qf ApIj&nuI !>rhM;M IIld Dc:jr AWiratjgp 83-302 (l99S); William M.
I.-Ies & Ricbanl A. Po.tDer, MubI Pmrer !a Amitnut C·...... 94 Barv. L. Rev.
937, 94S-S2 (1981); B. Tbomas Sullivaa and Jeffery L. Harrison, J1ndenJmIinc
AntitD!S1 and Its Ecopomjc ImP'iratjom 222-24 (1988).
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line and 800 cfuectory assistance services; and (5) AT&T's service to and from Alaska and
Hawaii.

39. We find that AT&T neither possesses DOT can exercise individuallJWket
power within tIJe inrerslaJe, domestic, int.emtcIJanae IJWket as a wbole. Wbile we
acknowllldge that ATleT may still be able to control tIJe price of a few discrete services, we
do IJO( find that this justifies a findiIIg that ATleT possesses marter power in !be overall
reJevant marter.

a. General Cltar3cteristics of !be Interstare, Domestic, Interexchange
Market

(1) PIcadiDp

(a) Mubt Share

40. NumetouS COIIlIIlClIIblI arpe dill ATleT's marbt a..e of tIJe loac-disluce
nwtet (60 pen:eat _ftld iD temII of IIIiDutes: iD 1993) is... fJdc evideooe dill
ATleT remams domiDIIII iD tIJe loIIc-dislance marta," SpriDt poiats out that a 60 pert:aJt
III&Ibt sIIare aIoae paerIfeI a BafiDdabJ-1IincIImIIl iDdex (BBI) of 3600 ..,. twice as bip
as tIJe level (1800) ret by tIJe Deputmeat of JusIice (DOl) as cIefiDlDI a °bi&bly CODCeIIIJafed
1II&Ibt.

0
.. Several COOIJJIeIIfen also assert dill tIJe other 40 pen:ear is divided among 500

.. iDDS November 12, 1993 Cnmmeotl at 1-3; SpriJIl November 12, 1993 Commeou
at 6-8; Ad Hoc lXCs November 12, 1993 Cnmmeats at 23-28; TRA November 12,
1993 Commeau at ii; PboaeTei November 12, 1993 Cammeals at 10; ANI November
12, 1993 Commeau at 39; Ere December 3, 1993 Reply Commeots at 2; GCI
December 3, 1993 Reply Cnmmeots at 2; MPC December 3, 1993 Reply Commeou
at 2; TFG June 9, 1995 CnmIllClltl at 7; WilTei November 12, 1993 Comments at 8;
ETS November 12, 1993 ComIIICIItI at 7 D.19, 8; MPC December 3, 1993 Reply
COIJIJIICIIU at 2; GCI Drx:ember 3, 1993 Reply Commeots at 2; JDCMA June 9, 1995
CommaIls at 5; TRA June 9, 1995 COIJIJIICIIU at 8; OCI June 30, 1995 Reply
CnmIllClltl at 2; Oacor June 9, 1995 Reply Cnmmeus at 1; MO June 9, 1995
CommeIIU at 2; CompTei June 9, 1995 Cnmmeats at 10; TRA JUDe 9, 1995
1"-"III_at8.

.. Sprial November 12, 1993 Comments at 6-8. Tbe HH1 is am~ of awbt
CXlJICeIIbaWa dill is calculated by IlIIJIJDiDr tIJe aquaftld marbt slwes of all of !be
finDs iD tIJe awbt. .Sa; F.M. SclJerer and David Ross, Ipd"WW Madra Sgpdnm
aod fioooomis f'afnmpp 70-73 (31d Ed. 1990). Similarly, TRA UJUeS that, if a
fum wen ro lly ro duplicafc ATleT's martel sIIare tbroup a merger, tIJe DOl would
likely cba1lalge tIJe effort. TRA November 12, 1993 Commeots at 8; _l11l:I TRA

(coatiaued.•. )
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carriers - many of wbicb are reseUers, wbo either primarily or exclusively resell AT&T's
services. 100 TRA adds that most of ATleT's °bundreds of competitors" are switcbless
reseUers that control only two percent of !be interstate market. '0' Ad Hoc lXCs DOle that
AT&T's marter sbare is over four times that of its nearest competitor, MO.\01

41. In its initial reply commeDts, AT&T argues that !be steady decline of itJ
market share of interstate switcbcd minutes is wbony incoosisreat with its retaining marbt
power. IOI Relying 011 the rID! IDIerexchaplC CQIllJ!CIiljon Older, ATleT claims that die
Commission bas found that a substaatial III&Ibt share °is IJO( wboUy incompatible with a
highly competitive 1II&Ibt.0\00 ATleT also coateads that !be fact that tbe rare of decline in
AT&T' I martel share is less tbalI it was in the years immediare1y following divestilUJe,
proves that competitiOD in 1ODg-distance bas DJalUr'I:d because sharp cbaaps iD marbt sbam
in a competitive envirolU1lCllt are unusual. till ATleT argues that its declining marbt sban:
coupled wilb consumers' increasing willingness to switch carriers ~, bigh chum rare)
further demoostr.lU: its lack of market power. ''''

42. In its April 24, 1995 Ja fu1c FiIiaa, AT&T CODtends that market sban: alone
is not a valid measure of market power in any aspect of the iDterexchange marbt because:
(a) competitors' excess capacity COIISU'3iDs ATleT's ability to restrict output; and (b) AT&T's
aggregate sban: dora Dot reIJect tIJe extraordiDary amount of COIISUJDer 0 cbum0 curreudy
occurring in the marketplaoe. Thul, AT&T argues that market sbare figures based soIe1y

"(...CODtinued)
June 9, 1995 Comments at 10. JDCMA asserts that the eotiJe iaterexchaoge service
market geoentes an HH1 of 3935 - iadicatia& a bigbly coocenttated marbt. IDCMA
November 3, 1993 COIDJDeOts al 10; S IIJIl IDCMA June 9, 1995 Comments at 5.

'00 ETS November 12, 1993 Commeou at 7, D.19; Sprim November 12, 1993 COIDDJCDtI
al 11; TRA November 12, 1993 COIlIIDeots at 7; Joint Ben Companies November 12,
1993 Comments at 5; ANI November 12, 1993 Comments at 25.

101 TRA November 12, 1993 Comments at 7.

102 Ad Hoc IXCs November 12, 1993 ComlllCDts at 24; _l11l:I Ere December 3, 1993
Reply CoauDcots at 2; Sprint November 12, 1993 CoauDcots at 8; TRA November
12, 1993 Commeou at 7; CompTel November 12, 1993 Comments at 1~11.

.01 AT&T December 3, 1993 Reply Commeou at 16-17.

104 IlL. at 16 n.30 (quoting FUJt laterexchance Competition Order, 6 FCC Red at 5890).

Ill! IlL. at 17.

I'" AT&T Motion at 14-15.
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upon output - ralber tban on total available capacity - diston the importaJICC of market sIuue
as an indicator of markel power.""

43. AT&T usens that IIOIIC of the opposing COIDlIIeIIf.erS attempr5 10 refute any of
the key fiIcU sbowin& that AT&T lacks nwbt power UDder the criteria the Commission bas
estabIishlld in this proc.eediDJ.'OI Moreover, AT&T ups that the Commission bas long
recognized, and 110 COIIlIIIeIJter in. this proc.eediDJ bas disputed, that nwbt sbare is the 1eul
imJlOlUDl and Jeast reliable indicItor of nwbt power, especially in markets with bicb supply
and dcmIDd elasticitica.'· NYNEX and US Welt qree that nwbt sbare alooe is not a
detenninalive measure of nwbt power, and NYNEX sugeslS that die Commissioa should
consider a JIlIIIIber of fac:IOn, iDc1udiDg _ of awbt entrY, pmaeace of a1JemItjve lIIpPIy
soun:es, c1aDaDd for IeIVieeI from IlterDative curien, and sublribltlbiJity of servkcs. IIO

CSB upes that faciliIieI-bued compedtioa is vtaorous and dill eYeD 1uF -. 1uF
owbt sbare, and biab profits QII be coasiIIaIt with the existeDee of vtaorous compedtion
because the competitive process tends 10 rnrard firms that do a beeler job of CJaIiD& value
for cuSlOlllm al lower COIl. 111

44. IDCMA upes tbal a JipiIicaDt poJtioa of AT&T's UJUmeats c:oosist of
academic theory iDteaded 10 prove that AT&T lacks the Ibility 10 Il:t antI-eompetitiveJy.
IDCMA aueru that die Supraae Court made clear in die &ldIk cue tbal deciaions about
owbt power mull be based 011 "economic Jalitfa) of die awbt II issue," raIber t1wI
I1IISlIPPOIftld speculatioo or abstnct tbeorieI.

l12

(b) Supply Bluticity

45. AT&T conteads dill, becauIe supply is elastic. it c:aanot poaesI or exercise
nwtr:t power. ID support, AT&T upes tbal: (1) netWork CIpICity bas CODIinued 10
expud; (2) carrien other than MCI and Sprint bave iDcrased their Detwork QpICity througb
new COIIIbUCtion. acquisitioa, or both, and bave also inceued the diversity of their
offerinp; and (3) MCI, SpriDt, and other interexcbaJl&e curlers bave iolJocIuced a plethora
of highly successful offerinCS desigued for and marteted 10 Jeaideutial customers, wbicb

.07 AT&T April 24, 1995 1101 bIK FiliDg al 30-35.

'01 AT&T JUDe 30, 1995 1tqlly Comments al ii, 3-8.

'119 Ill. al 10-u.

liD NYNEX June 9, 1995 Comments al 6; US Welt June 9, 1995 Comments al 1-2.

'" CSE June 9, 1995 Comments al 3.

112 IDCMA June 9, 1995 Comments al 4 (citing FIllman Kodak Company v JIDUe

Tecbnjgtl Seryices IDe., 504 U.S. 451, 467 (1992».
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increase their visibility and reinforce the nature and scope of choices available 10
consumen. lIS

46. ID its 1993 motion, AT&T UlUes that its compeliton have more tbao euougb
readily available capacity 10 COIISIIain AT&T's market behavior and inhibit it from cIwJing
excessive raJCS."4 AT&T usens that in 1993 tbere were: (1) more tban 500 IODg-distauce
carrien providing service in the United States, 394 of which provided equal accas service in
at least one swe; (2) DiDe carriers that purcbased equal accesa in, and served, II 1eul 45
staleS; (3) 81 regioaaI carriers that served at ltaSl four swea; and (3) al least twelve
interexcblDge carriers serving every swe;JU AT&T also claims tbal its compctiton bad
about one and a balf times the amount of fiber as AT&T."·

47. ID its April 1995 GlIlllK submission, AT&T claims that: MCI and SpriJlt
alooe can now absorb fiftceo percent of AT&T's total 1993 switebed demand at 110
incn:memal netWork capital cost; 117 within 90 days MCI, SpriDt and lDDSIWirJ'el. using
their existiDg equipmeDt, could take aearly ooe-tbiId of AT&T's switclled traffic;'" and
within twelve montbs AT&T's largest competilOn could absorb anotber 31 perceIIl of
AT&T's total switebed traffIC (making a total of ilmOSl two-thirds), by using currently lit
tiber and~ switebed JIOrtS, at a cost of about S660 million. II' According 10 AT&T, die
faclOr IiIIIitina supply expansioo is not die availability of t:raDsport facilities, but radIer die
availability of sufficient switebed pons from die IDIDUfacturen. AT&T assens tbal tbese

"' AT&T December 3, 1993 Reply Comments at 12-14.

"4 AT&T Motion at 8. ~ 11m API December 3, 1993 Reply Commeats al 3. Dula
WilTd December 3, 1993 Reply Comments al 2 (WilTd argues tbal AT&T failed 10
demOllllrate that its competilOn possess the ability 10 restrain its market power).

II! AT&T Motion al 9.

II. IlL. al 8.

117 AT&T April 24, 1995 Ell bIK Filing at 15; AT&T June 30, 1995 Reply Comments
alII.

'" AT&T April 24, 1995 1101 fIdA FiliDc al 16; AT&T Juor: 30. 1995 1tqlly Commeors
al11. AccordiaIIO AT&T, this would reduce AT&T's DWbt sbare 10 Iesa tbao 40
percent in tine 1IIOIIlbs. AT&T April 24, 1995 1101 faIIIl FiliDg al 16.

lit AT&T April 24, 1995 1101 fIdA FiliDc al 16-17. TIle provision of fiber optic lior:s
without die necessary electtonic equipment 10 power die fiber is COIllJIIOIIJy known u
dark fiber service, and is distinguishable from lit fiber service, which consists of die
provisioning of fiber optic lines with all necessary elec:tronic equipment for powering
those lines.
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facts show that AT&T CIIlJIO( control the supply of interexchange services and that tileR are
DO burien to entry into the long-distance marlcet. J2D

48. AT&T fuJtber &IJIIes that numerous facilities-based and other canien, in
addition to AT&T, provide residential, international MTS, and operator services. AT&T
contends that. because excess capacity controDed by facilities-based canien could be used to
provide viJtua1ly aDY type of long-distance service, no interexchange carrier CaD chalge
supn-compeci1lve nIcS for aDY service. '2'

49. AT&T also assens that equal access is available 011 over 97~ of the
telepbone tiDes in the COUDtry, and claims there are 4S8 canien wbo purchase lICCeSS, with
nine serving 4S or more awes, and with 126~ curien serviJIg four or more states. 122

AT&T further assens that its cbief rivals - SpriDt. MCI and LDDS - are "thriving. "'D

SO. Some parties, such u API and eSE, acree that excess caplCity COIISUaiDs
AT&T.,. CSE also weJ1I tbat reseIIers are viable competitors iD tbe long-distance
marlcet. '25

SI. MOlt COIIIlIIeIIten, however, cha1JeDF ATclT's excess CIpIICity comentions. '26

SpriDt upes tbat tbe polltiI.iMl of fiber iD tbe pouad by AT&T'. compr:titon does DOt
automaIicaDy IIICU dill dIey have "excess" CIpICity dill can mitipre ATclT's marbt
power. AccordiDa to SpriDl. fiber (especially cIaJk fiber) is ODIy ODe eIemeat needed to
provide inteJexcbange service. t:rI Sprint COIItends that it is a costly and time~miDa
project to supplement biIIiJIg, customer service. and switebiDI sysaems to accommodate large

n. Id.. .. 13-19.

121 AT&T Motioo .. 14.

122 AT&T April 24, 1m m~ Filing .. 20.

•23 Id.. .. 21-23.

I]A API December 3, 1993 Rq>ly Comments .. S; CSE June 9, I99S Comments .. 6-7.

•25 CSB JIIIIe 9, I99S Comments .. 6-7.

'26 Sprint November 12, 1993 Commeots .. 11-12; WilTel November 12, 1993
Comments .. II; Joint BeD Companies Nov~ber 12, 1993 Comments .. 6-7; Ad
Hoc IXCs November 12, 1993 Comments at 26.

121 Sprinl November 12, 1993 Comments at 11-12; a aim WilTel December 3. 1993
Rq>ly Comments .. 3.
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numben of customers wbo might leave ATclT because of unreasonable prices.l2I SpriDt
furtber cooteods tbat, because AT&T could readily decrease its prices, it would be very risky
for other iDte1'eXcbaDge carriers to make the invescment needed to ICCOII1IIIOdare large
additional tnffic volumes wbicb migbt DOt materiaIize. '19 SpriJlt thus ooociudes tbat tbe fact
that interexchange carrien other than AT&T may have fiber iD tbe ground cannot be
considen:d aD absolute constraint on AT&T's pricing.'JO TRA userlS that, because ATclT,
MCI and sprint all benefit from price stability, none of the carrien would benefit from a
price war. IJI TRA therefore argues tbat the excess capacity in the iDterexcbange industry
upon whicb ATclT places so mucb reliance in arguing that it 1acks market power is
essentially iJmleVlDt because no carrier will IIJlde.r1ake the actions necessary to exploit that
excess caplCity.1S2

52. The JoiDt BeD Companies maintain that almost all of the- more than .sao Iong-
distance carrien alluded to in ATclT's iJlitial pleadiJlg are rescllets; that few carrien other
than ATclT, MCI. and Sprint have facililies-based netWorks covcrm, sipif"JCaIIl gqnpbic
area, and that by aDY measure (revenue, capital. and other standards), ATclT dwarfs these
companies COIIIbiDed.m They further argue that continued eatry by rescllets is evidence that
ATclT is bolding prices sufficiently above the competitive level so u to make rescUer entry
profitable. ,.. They user! that MCI aDd Sprinl are "the only other playen WOM serious
considetalion. "," They furtber user! that the exiJreDce of excess capacity does DOt mean
that AT&T is DOt the dominam firm, that ATclT'. market power is COIIItJaiDed. or that
AT&T's ability to cbarJe excessive rates is inhibited. l36 The JoiJII BeD Companies argue that
the continued presence of, in their view, ooIy three national. facilities-baled interexchange
carrien more than a decade after divestiture, proves that there are significant banien to

,.. SpriJIt November 12, 1993 Comments at 11-12.

119 Id..

IJO Id..

III TRA June 9, 1995 COmments .. 14.

mid.. .. IS.

'" JoiJII BeD Companies November 12, 1993 Comments .. s.

1" JoiJII BeD Compuies June 9, 1m Comments, Attacbmenl E, William B. Taylor and
1. DoucIu ~. "Analysis of !be St* of Competitioo iD Long Distance TeIcpboae
Martets" .. 38-41.

,,. JoiJII BeD Companies November 12, 1993 Comments at 6.

126 Id.. .. 6-7.
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market eotry. IJ7 They maintain that excess capacity does nothing to upset this oligopolistic
mutet stnlCUlre, and that such excess capacity, as well as other netWork economics, are
aetualJy obstacles to competition, rather than assurances of il. J)J

(c) Demand Elasticity

53. AT&T maintains that a high own-price elasticity of demand for loog-distaDce
services preveots AT&T from possessinc or exercisiDg market power.'" AT&T araues that
chum data are a key iDdicaIDr of the cIcmaDd responsiveocss of the awtc:t and the iDability
of lDy single carrier to exen:ise market power.'" Aa:ordiDg to AT&T, COIJSUlDeIS changed
canien 18 millioII times i.D 1993 and 27 million times i.D 1994.14' AT&T estimates that, of
the 27 million clIanges i.D 1994, over 19 milIioa were by customers who made ODIy one
chance duriDg the yeu.142 Thus, acc:ordiDg to AT&T, about one i.D five resicIentiaJ customers
changed carriers at1easl 0IICe last year.'''' FmaUy, AT&T 5IIteS thai for 1995, COIISIImer
chum is running at ID IIIIIIIal rue of 30 million carrier cba.oges. ,..

54. IDCMA coatends that AT&Ts cbum arguJIIClIIt is misleading with respea to
busi.Dess customen.'''' IDCMA poims out thai the chum rue for busiDess setVice& is
subslantiaIly less tban resideutiaI chum because switcJIing caniers iD the busi.Dess sector is

IJ7 Joint Bell Companies June 9, 1995 Comments at 2-4.

," ld. at 4-5; slIM! Ad Hoc IXCs November 12, 1993 Comments at 26; WilTel
December 3. 1993 Reply Commeots at 3, 11. Ad Hoc IXCs and WilTel conteod thai
il is iDIppropIiate to use the excess capacity of iDtefexcbaD&e carrier tmISIDission
facilities as a measure of competition iD the awtc:t.

'" The own-price elasticity of demIDCI measun:s the respoasiveoess iD !be cIcmaDd for
AT&Ts services to chanJCS iD AT&Ts prices, liven that competiton' prices are
held CODstaJIt. S=,~, James W. Hc:udersoD & Richard E. Quandt, Mjcroc;conomic
Jbcory; A Mathematical APProach (3rd cd. 1980).

'40 AT&T April 24, 1995 El fIIk Filing at 33.

'4' ld.

'42 ld. at 33-34.

'41 ld. at 34.

'''ld.

,... IDCMA June 9, 1995 Commeol5 at 8.
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far more difficult and co5l1y thaD switebin& carrien for rcsideotiaI aervices.'" IDCMA adds
thaI most business customers obtain long-term service COIIIJacI5 thai may include severe early
termination peaaJties. U1 TRA araues that mlDy n:sellers bave entered into Iooa-term
contracts with AT&T because of a perceived necessity, deriving from busi.Dess CUSlOlller

demaDds for ID "AT&T product," owiDg to AT&T's doDIinaDce iD the marlcct, ntber tban its
ability to offer more competitive terms and condilioas tban its competitors. '41 Sprint arpes
that the Dumber of COIISIImers who believe that AT&T is the best iD terms of overa.ll
satisfaction sugge.$lS that those customers do DOl perceive !be services of competitors to be
equivaieot substitutes to AT&Ts services. '49 The Joint Bell CompaDies assen that oeitIJer
chum among resideotiaI customers, nor the advertising campaigns that prompt it, prove that
the interexchange IIIUtet is compeliDve.'fO The JDim Bell CompaDies arpe that firms DOl

competing 011 pm oftcu shift their effortS to IltrlIdinr customers tJuoup advertisiDg,
because iDcreasinI price/cost margins mates pining I DeW c:ustomeI' relatively profitable. lSI
They further argue that advertising may make the IIIIrlcet less competitive by differeDtiating
products. U2

(d) AT&Ts Cost Structure. Size, and Resources

55. Several commenters argue that AT&T is dominant simply by virtue of its
lower costs, sbeer size, superior resources, fiDaDcial scrength, and teclmic:al capabilities. ISS A
Dumber of commeoters arpe that AT&T. size and USIF requiremeau permit it to eI!ioy I

substantial competitive advantage over its rivals i.D the form of volume and term discouDts

'''ld. at 9.

'47 ld.

,.. E& fIIk PresenIatiOll of TeJecommunicatioos RtseI1ers Association iD Opposition to
AT&T's Motion for Reclassificalion IS a Noo-DominaDI Carrier, CC Doc:b:t No. 79
252, filed AuguJt 28, 1995 at 26.

'4' Sprint November 12, 1993 Commeats at 9.

,.. JoiDl BeJl Companies June 9, 1995 Commeots at 12.

'" ld.

'" ld., Anachment E, William E. Taylor and J. Douglas Zona, •Aualysis of the State of
Competition iD LonI-DiswIce Telepbooe MaJkets,' at 37-38.

'" Sprint November 12, 1993 Comments at 9; IDCMA November 12, 1993 Commeou
at 8·9; A1ascDm November 12, 1993 Comments at 5; Joint BeD Companies November
12, 1993 CoduDeDts at 5; SP November 12, 1993 Commeots at 2; ANI November 12,
1993 Commeats at 27-28.
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with local exchaqe carriers (LECs) and COIDpeUIive access providers (CAPs).'$ol They
till1ber IIJlIC that becaure mOSl IJOP-dominaat canien do DOl have the lI'affic volumes to
support dcdicIled lnDSpOrt facilities - and dills must buy mme of the higher-priced switched
transport services - AT&T, ill the abSCllCe of dominant carrier lqlllatioD, could usc this cost
advaDlllC to adopt IIlIialmpetitive pricing stJarqjcs. W LDOO UJUCS that, due to AT&T's
existiDc collocation agrccmcats with LEes, ATotT has cajoyed reduced mileage cbaIJcs for
rpedaI..xca &ciIities benveea the I..BCa' scrviag wire centen and its points of prcscoce.'56
WilTet UJueI that, becaure ATotT pun:bues over half of all iurersIe access, it reIaiDs
UIIpIftJJeled power ro CXI1'ICt cIiIcrimiDItory price COIlCeSIioas from 8CXlCSS providers.•"
WilTcllXIIICIudcs tbat AT&T bu "cft'ec:Iive ecooomic COIIUUI" of IocIl bottIeDeck facilities
and that dIIa is cvidcocc of ATotT'1 domiDaDt positioa ill the 1IIIIUlIpIace.'SI CoosequcntIy,
WilTci UJueI tbII iDIeIelu:bIIIJe curien wbo lack tbc same IIIa1td power wiD be 11 a
competitive diJadvamage relath>e to AT&T If AT&T is reclassified &I aou-domiDaDt.'"

56. ATotT respoods that its aIIepd ICCCU cost IdvaDIIps provide DO basis for
cialfiol ATAT'I DJClCioa. ATAT IAeItS that tbc CommissioII COIIIidcred and rejccIed these
cJaiIu ill the PjnC fpfnrqdppec 0 .....i- 0gIc;r.'. ATAT also aqucs that the ftlCCIll
cblDps to the IocIlIlllllpOrt nJJes were ac:rediDllY modest aDd will OIIIy aDow AT&:T to
participale ill the subslaulialsavibp that would have beeo available to it under COSl-bued

l$ol CompCd JUIlC 9, 1995 ComIllClltlI1 11-19; TRA JUIlC 9; 1995 Comments 11 10;
LDOO NOYCIIIba" 12, 1993 CommearJ 11 1·3; SpriDI NovaDbcr 12, 1993 CommCIIU
11 13·16; Ma November 12, 1993 ColDmeaIs 1117·18; WilTci November 12, 1993
CommCIltJ It 4-5; CompTci November 12, 1993 ConunaJts 11 II; AcrA November
12, 1993 Commcats 11 9; JoiDl BeD Companies November 12, 1993 COIDIDClIU at 8
10; Ad Hoc IXCI NovcIIJber 12, 1993 CommentJ at 26-27.

,.. Sal LDOO Novcmber 12, 1993 Commcats at 1-3; SpriDl November 12, 1993
Commcars at 13-16; WilTcI November 12, 1993 Commeats at 5; AcrA November
12, 1993 COIIIJIICIIlS 11 9; TRA JullC 9, 1995 COIIIJIICIIlS 1110; CompTci June 9, 1995
Commcnts at 17·19.

'56 LDDS November 12, 1993 COIIIIIICIlIS 11 2·3.

m WilTel November 12, 1993 Comments 114; _11aIl WilTei December 3, 1993 RqJIy
("....-at3-4.

IS' WilTcI November 12, 1993 CQ!IUDCIIlS 11 7.

... lit.. at 5.

'10 AT&:T December 3, 1993 Reply Comments 11 18 n.33 (citing Fiat InterexcbanG
Cgmpc!itjnp Older, 6 FCC Red 11 5890).
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priciDg. 16' AT&T furtber conteDds tbII its evidence and mclbodo1olics concemiDg pricc&,
costs, price/cost m&rJins and odIer pricillg trends, are ICCUraac and Ipproprialc, and that
AT&T has in faa passed througb to consumers reductions ill LEC access chuges.•62

(2) Discussion

(a) Supply Elastic!)'

57. Jt is wcU-ecrab1isbed that supply and demand ela5ticitics arc properly
considered ill asscssiDg wbcdlcr a fum has marbt power in tbe re1cvaDl product and
geographic marlcecs.'61 The COIIIIIIissioa explaiJled in tbe rIOt Intmy;beQR COOJllC'i'M.
QDIGr that there arc two factors that ddcrmioc supply elasticities in the market. The lint is
the supply capacity of existinc compe(ieors: supply cIasticitics tt:od to be higb if eltisting
compeUron have or cu easily acquire sipificaDt additional C3p8City ill a relatively short
time period. Tbe sccood factor is low entry barriers: supply ela5ticitics teIld to be high eveD
if existinl supplien 1ack excess capacity if new suppliers cu enter the marltet relatively
easily and Idd to exisIio& C3p8City....

58. We find dial, in the iurersIe, domestic, iDtcrachange owbt, supply is
5l1fficieody eIa5tic to COIlSbaiD AT&:T'I uoilaterIJ pricing decisions. In III&kiDI dIIa
ddennination, we find tbat "AT&:T's competiton have eoougb R:IdiIy available excess
capacity to coastraiII AT&T's pricing bcIIavior - Lc.... lbat they have or could quickly
acqu~ the capacity to lake away ClIOIIgb!lusmes, from AT&T to make uoilatenl price
increases by AT&T uoprofitable.••"

59. AT&T &sscrts, aDd no one disputes, tJw MCI and Sprint aIooe can absorb
overnight as much as rdteca percent of AT&T's tola1 1993 switcbed dcmud at DO

iocremeocal C3p8City COSl; tbII witbiD 90 days Ma, Sprint, and LDDSlWilTel, using their
existing equipmCllt, could absorb almost ooe-thild of AT&T's tola1 switched capacity; or tJw
witbin twelve mootbs, AT&T's largest competitors could absorb almOSl two thiIds of

." III 11 18-19.

'" AT&T JullC 30, 1995 RqJIy Comments at 27-32.

'6) Ss WiIJiuD M. l.aDdea & Richant A. Posner, MIIbt Power in Agcj«rv.tt CaW. 94
Rarv. L. Rev. 937, 945-52 (1981); E. Thomas SullivlD and Jeffrey L. Hamson,
Dndmgndjpg Amjuv'1I!d Its Economic JmpIjcatjom 222-24 (1988).

•.. Finr Jptm,,,,,,* Compc«jtiog 0nIer. 6 FCC Red 11 5888.

," Ss ill..
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AT&T's total switched lRffic for a combined iIlvestllleot of 5660 million.'" Thus, AT&T's
competitors possess tbe ability to accommodate a substantial number of new customers on
their JJelWorb with little or DO iIlvc:srmem immediately, and ~lativeJy modest iIlvestment iII
the soon term. We~~ conclude that AT&T's competitors bave sufficient excess
capacity available to constrain AT&T's priciIlg bebavior.

60. Spool's argument that AT&T's competitors would DOl make the necessary
investment to accommodale IaIJC additiooaI traffic, resulting from a price iIlcrease by
AT&T, because AT&T c:ouId immediately dccIease its prices, is iDapposite. SpriIlt assumes
!bat a ooc-time massive capjtaJ investme8t would be II£CCi$SU)' for AT&T's competitors to
begin addiD& customers. 1be issue, however, is DOl wbedler Sprint aDd MO could aDd
should expIDd their DdWorb 10 they can laVe aD of AT&T's custoIDerS within a sbort time
frame. Rather. tbe issue is wbedler, in the sbort 1aDJ, SpriJIt aDd MO have sufficieat
available excess~ to lIdd a sipifJCaDl DUIDber of DeW c:ustomen.'fT 1be evideoce
shows thIl Sprint aDd MO can lIdd siplficIDt JIIIIIIben of DeW c:ustomen with their existing
capacity and lIdd iocremeataDy to this capICity U DeW euomen are adcIcld to their JJelWorb.

61. In JClIIClI1Il. entry into the iDtentate loac-dislance market is DOl prohibited by
regulation. ,.. Althouah facilities-bued entry into Ioq-dislance requinls a substaatial initial
network invClSllllelll, ,.. n:seJlers bave avoided t1IeIe sunk costs by leasiDI the excess capICity
of exisIiDc facilitieHJued carriers. I1O In additioa. _ reseIlen arow to become rqioaal or
eVeD IIIIioaal facilities-based competitors (sud! u ALCIAl1Pel aDd WorIdCom, formerly
LDDSlWilTeJ).11I Such entry CID put dowJJward pnlSSIIJe 011 price if AT&T attempts to
cbarJe a supn-eompetitive price. 112

,t6 sa: AT&T April 24. 1995 Il.I~ FUiD& at 16.

'61 sa: First Interexcbange Cgmpetjtjon Order, 6 FCC Red at 5888.

,.. AT&T April 24. 1995 Il.I fIIK FUiD&, Aaachmeot G, AftQvit of B. Douglas
Bembeim aDd Robert D. Willig. at 134. We DOCe, however, that~ are
reItrictioDs, uJJder Section 310 of the Ad., 011 entry by fon:ip complDiea, and
domestic companies with cenaiD pera:otages of fomp ownenbip. 1be ReJiooal
Bell {)peratiDJ Compuies (RBOCs) are similarly probibited from enteriIlg the
iDtentate loac-dillance market by judicial decree UDder the NFl.

... Id. at 131.

'''' Id. at 132.

I1IId.

I7l Finally, we note that =eller entry does DOl oecessari1y imply that AT&T is holding
(continued...)

3304

1

62. We ftnd unpersuasive the aflUments that inle~xchaDp caniers other than
AT&T, MCI, and Sprint ate too smal1 to exert competitive pressu~. In 1994 those other
carriers accounted for 17.3 perceot of interstate inteJ;excbance revenues, wbich is
approximately equal to MO's revenues. I'n In addition, the COIIIIIIClIIter fail to provide any
evidence about the ~laIive size of each of these other carriers. FmaDy, the commentas fail
to provide any evidence that these companies could DOl expand to serve additiooal AT&T
customers should AT&T attempt to charge a supra-(X)IDpecitive price. In fact, rhese carriers
have iIlcreased their share from 11.8 perceat in 1991 to 11.3 percent in 1994, thus
demonstrating their ability to attract and serve new customers.·

74

(b) Demand Elasticity

63. The record in this proceediD& indicates that resideDtiaI customers are hiJbly
demand~1astil: aDd will switch to or fJom AT&T in onIer to obcaiD price ndx:tioDs ud
desin:d feamlCl.•" AT&T's studies sbow that u IIWIY u twCIItY pen:eut of ill JeSideatia1
customers, n:pmentiDIlliDeblen perceat of IDJIUI1 n:venue to AT&T, cbIDp iDlerexcbaDae
carriers at Jeast ooce a year.'10 This high chum me IlIIOIIJ resideaIiaI COIUWlICII 
approximalely 30 million changes are expect£d in 1995 - demonstIaIes that these cuS10tllers
fmd the services provided by AT&T and its competitors to be very close SUbsliNtes.

117

64. 1be Iarpst ~clwJle carriers contiDuaDy promote various discouDl plaDs,
which meet the needs of customers with diff'ereat callina pattems <c.&.., volume discountS.
calliDg circles. posla1ized rates) aDd offer cub awanls to eDtice resideotia1 coasumen to
switch canierS, 1bese carriers have also IpeDl sipifkaDt JeSOUIt:es to marblaDd advediIe
their services and prices to residr:DtiaI customers. One study offered by ATA:T indicates that

lTle ..continued)
prices above the competitive level. but rather could simply imply that~ is a large
enough difference between the price AT&T charges one group of customers and
another to make reseller ubiuage profitable.

11'J Report, Lon, Pi",,," Mad<c;I SIwc ED O!WW \995. Industry ADalysis Division.
COIDJIlOII Carrier Bu_, Federal Communicatiotts Commiuioa at 12 (m. July 21,
1995) (lAD 1995 l.oIIJ DisIaDce MaJtet S~ Report).

'14 ll1.

IT' Sl:& AT&T April 24, I99S Il.I fIIK FdinI, At1achmeot 0 (Total Industry Cbum
Chart); Fjnt IntmxchanlC CoQIpCdtjQq Order, 6 FCC Red at 5887·88.

116 AT&T Apri124,1995 Il.I bIK Filing, Aaachmenl G, Affidavit of B. Douglu
Bernbeim and Robert D. Willig at 141.

117 AT&T April 24, 1995 Il.I~ Filing at 34.
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AT&T's .cIvertism, ilJcreased 85 pettellt betweco 1989 and 1992 to S1.6 billion. ", We
believe that these fId$, a100J with the hip churD me among ootISUmer5, SIlgesl thai AT&T
lacks !he ability to J1iJe its price uaiWerally above competitive levels in !he provision of
lolll-dislance rc&idaItlaI services. We reject !he lIIJIIIDait that high .cIvetti5iDI eqenditure&
by lona-diswact: caniers iDdiare a lack of competitiOll. The flel that AT&T and its
~peUton .cIvtttise !heir discount plans, and not their basic ICbcduIe mes, demoD~
that Idvertisina is DOt iDcorlaiJtear wirh lQJeSSive price competition. Similarly, that
COlDpe(ing carrien' produces are lIlgbdy dilfCll'elltilled is abo DOt iIJcoosisrent with substaDtiaI
~petition, since !he C&lrieI" IDly be designing ca1IiJII plans to tarza specific croups of
ton5llmen.

65. We abo fiDd, coasiIrcat with !he r .....lIImJ"'epS CooulrPtion 0nIq. that
business CUSlDIJlen are biJldy demaDd-elastie. III lIIIt onb, the Commissioa diIcuued in
deW! !he biJh demIad e1a1licities of busiDess tdecommllllicatioas users. Specifica1Iy, the
COIIIIDluioo foulld dill~ ClIItOlIIen "routiDe.Iy JeIIIIt'l JlI'IlIlOSIJs from carrien other'
thaa AT&T aDd acc:onI fuD ClIIIIid&nIioa to dIeIe JIIOPOIaIa."m Furdlermore, we fOlllld dill
businesa U8llR coasider the o«eriDp of AT&Ts COIIIpllOton to be JimiJar in quality 10
AT&Ts oIferiDp.'. Plm:Jauen of busiDea 1CIMces, !he CoauDissioo fOlllld. wae abo
mOle sophiaticated aDd 1lIIow1edplb1e about the producu they buy aDd oftea make dec:isioIls
based 011 advic:e fnlal COlIP"raats aDd in-boule leJec::oauDuaic expens about the service
otrerinp aDd prices dill are available 10 them.lit W1lIJe TRA IIJ1ICII dill in the salle
coatext c:ertaiD busiDea CUJIOIDtII pRIer 0II1y ID "AT&T produc:t," despite the ability of
AT&Ts c4lllpltlWtslO ofFer IIIOl'e competicive UlnDI aDd toIIditioas. this does DOt _ dill
AT4T bas the ability 10 coatrol price. ID Iddition, crideDce in the record iDdic:Ba that in
1994, AT&T SlIppUed oaly 25.6 perteat of the approxiDWely SU biIIioa in services tbal
WeJe retOld, aDd thIt by 1996, AT&T will 5lIJlPly OIl1y 20.3 pert'aII of the approximareJy
S5.6 biUioa ICIMces thIt uelelOlcl. '12 C.oaseqlII'.IJtIy. TRA's SlIIIUDaI'y usertioa is not
suffic:ieat to cause .. to depart fnlal our fiDdiDp in the Fint It!mp;bg., Copqr;tjtjgp
Qma:. Aa:ordiDJIy, we affirm our fiDdincs in !he Fiat Iqtcnw;bepv Cnnpcjrinp Onfer
that busiDea CUJUIIIIers &Ie bich1Y demaIId-cJaslic. Tbe wi11iDpess of business aDd
resideatiaJ cuJlomel1 to switch loag-diswlce providers is evideace of a lack of market power
on the put of AT&T.

'" AT&T Motioa, Appeodix A, Micbad Ii Poner, "Competition in the Lone Distance
Tekcommuaicllloas Market; 116-7 (1993).

•." Eiqr IptcmcbaQ., Compet!tjgp Order. 6 FCC Red 11 5887.

'·IIL

III W. 11 5887-88.

,a iI fJlK Prtseulatioo in Support of AT&T's Motion for R«1asIificalioD as a Non
dominam Canier, CC Dcdel No. 79-252, filed August 19, 1995, 11 5.
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66. In coocluding lbat residential and busiDess cu5lDl1len are demalld eIa.stic, we
do not discount the siguificaoce of AT&T'5 goodwill or consider it to be of DO IIWIretiIIg
value to AT&T. AJ the Commission stated in !he Fim Imemc!IaW Cqrrpritjm On!Gr,
"Iiln any owtet in whicb relatively new eatIlIntS compete apiDst one or more established
incumb=ts, goodwill is bound to playa role, in some ca.ses a promiDeot role. "'13 'Ilw does
not mean, bowever, that AT&T bas DJarke( power or lbat residential and business c:ustomen
are l!ellWJd inelastic. Particularly where business CUSlDJDen tend to be sopbisticaIed and
residential cuSlDmen show high churn !ales, the significance in the markclpW:e of name
recognilion and historic goodw ill is rtduced.

(c) Martel Share

67. AT&T's steadily declining awbt sbare for loog-distallce servic:es also
supports the coaclusioo that AT&T Ia<:ts awbt power in the ~1e'vazlf maJbl. AI !he time
of the <;nrqpctitjye Caajer Fiat 'CIlM apd Order, AT&T bad approximalely 90 percatt of
lhe ove~ 1000g-distaoce industry JeveDueS. FJ'OID 1984 to 1994, AT&Ts IIWIlet sbare. in
tenDS of both JeVeDDeS and minutes, fell from approximately 90 perceIlt to 5S.2 and 58.6
percent in terms of revalues and minutes respectively. ,..

68. Although several parties argue that AT&Ts overall JDUbt sbare of 6lJ pe:rceat
is inconsistalt with a fiDdiDg that AT&T lacks uwtet power, we cfisaIree. It is well
establisbed thIl market sbare. by itself, is DOt the sole ddermillina factor 0( whedler a film
possesses nwtet power. Other facIOrs, such as deawJd aDd supply elasticities, cooditioas of
entry and other market cooditioas, must be ellIIDiDed to determiIie wbelber a pu1icu1ar firm
exercises market power in !he relevant DJarke(.'1S As we noted in die Fiat IDtmJclMnc

"' First IO!erexchance Competition Order, 6 FCC Red at 5888.

"' See Appendix B, Figure 1. ~ aim lAD 1995 Long Distance Market Share Rqlort
at 13.

'"~ Unjted 5WCS v GegmI ~jcsCOllI , 415 U.S. 486, 498 (1974) (awtet
sbare is imperfect measure because marbt must be examined in IiJbt of access 10
altemIlive supplies); tJpitod SJIICs y, 'emBum 1Dc.. 908 F.2d 981, 986 (D.C.
Cir. 1990) (marbt sbare statistics "misleadi"l" in a "voWiIe aDd shiftiD&" mutet);
Un!!Cld 5,*, y S,ygfy Iimrpriw, 903 F.2d 659, 664-67 (9th Cir. 1990); BIll
MapgrW 'k9, IDe. Y Mglval HOC, Ip IDe.. 784 F.2d 1325, 1335-36 (1dI Cir.
1986); Revin' of !he Cflmmjuipp', Rr,plaljgps GoverniDc Tekyjsioo Bmedt;pSiM
Ie!Gyjsjoa S..."i'.. 5l1tjons Review of PoJi<y apd Rna, MM Doct« Nos. 91-221,
87-8, Futther Notice of Proposed RulemakiD., 10 FCC Red 3524, 3535 (1995). ~
emmDx Pbillip E. AmxIa, Herbert Hovllllbmp, & lobo L. Solow, UA Antjuusr
Law: An Apalysis of Aptigusr Pzj",_ and Their AmzIi<;ation 83-302 (1995)
(discussing various factors coosideRd in assessing market power).
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COIIJIldjtion Order, ·[mlarlcet s~ alone is not necessarily a reliable measure of
competition, particularly in markets with high supply and demand elasticities. ·'16

69. Our detcnnination fifteen years ago in the Fjm Repon and Order that AT&T
possessed market power rested on several market cbaIacteristics, iDcluding the facts that
AT&T controned, Ibrougb its ownership of the Ben Operaling Companies, local access
facilities for over 80 percent of the 1IlIlioo's phones, and that AT&T was vinua1ly the only
supplier of all interexcbange services. WbiIe divesliture removed AT&T's c:ootrol over local
bottleneck facilities, the intenwe, interexchange market was still in ilS iDfancy and therefore
did not suPPOn a fmding of IIOII-dominance for AT&T.

70. Today, conditions in the market are far differeot. FIJ'Jl, AT&T bas not
controlled local bottleneck facilities for over leU years. SecoacI, AT&T faces at least two
fuD-fJedFd facilities-based canpebrors. Both MCI aud Sprinl have rwioawidc nc:tIVoJts that
are capabJe of offering most ooruumen ID a1tenWive choice of Ien'ices reWive to AT&T.
III additioo, there is at least ODe odJer Dalioawidc facilities-bued provider (WoddCom,
formerly WDSIWilfIll), which primariJy serves the busiDea awbt IIId could eater the
resideotiaI lIWtet segmeat, aud dozeas of IllIioaaI fIcllities-bued carriers. 'I1ae are also
several hundred small carriers that primarily resell the capICity of the largest iDterexc:IwIp
carriers. We believe that the significant excess CIpICily IIId IarJe IlUlllber of l00c-ilistulce
carriers limits any exercise of marIcet power by AT&T.

71. Tbinl, vinua1lyall customers today, iDcludina~, have numerous
choices of cqua1 access carriers employing facilities or resale, or both. BquaI access was
mainly implemented by the Ioca1 exchange carriers between 1984 and 1989. In 1984, cqua1
access was not available. Major competitors such u MClIIId SpriDt did not have equa1
access in a~ of centra1 offices until 1989. By 1994, cqua1 access was available in 97
percent of the central offices, and wu available to alllong-dislaDce carriers. Tabo together,
these changes in market conditions wanant our -.identioa and reeva1uaJioo of AT&T's
classiflClllioo.

72. The behavior of the marIcet betwClCll 1984 and 1994 SUgests iDteuse rivalry
among AT&T, MCI and SpriDt. Moreover, we note that AT&T's martel share fell
approltimately 33 peJteIIt between 1984 and 1994. The fact that the J'ale of decline of
AT&T's market share bas decreased during the last five years is not an iudic:atioa of martel
power. RatbeF; it may limply reflect the fact that, siDce 1990, most customen, iDcludinc
reseJJen, have IIIId dozeas of choices of equa1 access carriers, aud that AT&T's compeciton
DO longer have the advanIaae of lower access COlIS that eaIbled them to uaderpric:e AT&T
and ~re martel share. Acconlingly, we find the decline in AT&T's market share
suggesu that AT&T DO longer possesses market power.

•16 Ed Interexcbance Comoetjtion Order, 6 FCC Red at S89O.
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(d) AT&T's Cost Structure, Size, and Resources

73. Several panies claim that AT&T retains market power simply by vinue of ilS
lower costs, sheer size, superior resources, finIDciaI streoetb, and leCbnic:al capabilities. We
do DOl find that these advantages, by themselves, confer market power on AT&T. As we
observed in the Intmxchance Competition pnxceding, the issue is not wbetber AT&T bas
advanlages, but •whelber any such advantages are so great to preclude the effective
functioning of a competitive market.• ,n It is not surprising that an iDcumbeot would enjoy
cenain advantages, iDcluding resoun:e advantages, scale ecooomles, long-tenD reWiooships
with suppliers (iDcluding collocation agRleIIIeDlS), and ready access to capital. Sucb
advantageS, however, do not I fmIioIi iDdi<:alc that AT&T bas a lower cost structure that can
give it an UDfair competitive advantage over its competitors. As we discussed in the fiDil
InterexebpR Corqprtjtjgg Qni;r, in c:omparinJ cost structures of coaipetina canien, it is
DOl enougb simply to look at aa:ess or transpOJt costs. The flIct that •AT&T may pay lower
IIaDspon charges thaD • COlDpetitor in a pIlticular UTA ... does not melD that its overall
IIaDspon <:est strueture is lower thaD those of ilS competitors.••• Moreover, sucb
advantages, if they do exist, do not indic:aIe tbltt AT&T bas the ability to control price.
Volume and term discounts, for elWllple. are expressly petmiIrcd by the Commission so that
firms can take advantage of their size. That AT&T is in • position to obcain volume IIId
term diSCOUlllS from CAPs aud UlCs does not lII:CeS5arily cooler martet power 011 AT&T.
Indeed, there is no evidence tbar the advIDlIgeS eojoyed by AT&T with regard to volume
and term discounlS live AT&T the power to sustain prices proficabIy above the competitive
level. As we noted in the finllDtmlldwJD Ctwqpr!jrinp Qni;r, the •COIJlPetiIive process
itself is largeJy about trying to develop ODe's own advanlages, aDd all finns Delld not be
equal in all respects for this process to wort.. .... Nochin& in the record in this proceeding
demonsuates otherwise. Accordingly, we do not fiDd that AT&T's size or cost structure
constitutes persuasive evidence of market power.

b. SpecifIC AT&T service Groupings

74. As we have staled above, AT&T's ability to c:ootrol the price of individual
services within the overall relevant market is not the determining factor in assessing AT&T's
dominance in the intersl8te, domestic:, interexchange market. Nonetbeless, a number of
parties on the reconI have Jaiaed UJUmentI repnIing AT&T's aIJeged marltd power with
respect to specific services. A.cconlingly, we now examine AT&T's provision of a number
of individual services, to assess their effccl 011 AT&T's overall JJWtd power.

,n Fiat IJucrexebance CompcIjIion Order, 6 PCC Red at 5891-92.

IU IlL at 5890.

,.. IlL at 5892.
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